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IN THE HIGH COURT OF JUDICATURE AT PATNA
(Civil Writ Jurisdiction)
CWIC No. ..L& /% 12022

. Bihar Administrative Service Association through its General Secretary.

................ Petitioner

Versus

The Union of India and others ~ ~ ............... Respondenfs

Svynopsis of the case

Relief Pravyed for:-

For issuance of appropriate writ or writs in the nature of certiorari for
quashing the Circular No. 4900, dated 02.04.2012 issued by the
General Administration Department, Bihar whereby the service and
posts under Bihar Forest Service, Bihar Police Service and Non - State
Administrative Service other State Services in Qnrevised pay scale of
Rs. 8,000-13,500/- (Re\)ised Pay Scale of Rs. 15,600-39,100/- +Grade
Pay- Rs. 5,400/-) and on 'higher pay scale were declared équivalent to
the post of Dy. Collector in the State Administrative Service for the
purpose of Section 4 of Intian Administrative Service (Seléction ar.ld ‘
Appointment) Regulations, 1997 after obtaining an experiencevof at T,
least 8 years in the concerned declared cadre to come under the
consideration zone of selection to Indian AdAministrative Service under
aforesaid Regulations, 1997, as-this Circular is against the letter and
spirit of original provisions of said rules / regulations, 1997 and is

prejudicial to the State Civil Service (SCS/BAS) Cadre occupants and A
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discriminatory, arbitrary and biased violating Articie 14 and 16 of the
Constitution of India.
For issuance of appropriate writ or writs in the nature of Mandamus
commanding the State of Bihar and Respondents as a whole herein to
discontinue promotion of non —=SCS officer into the cadre of Indian
Administrative Service, because the said practice .prevalent in the
State of Bihar 1s discriminatory and biased where the State
Administrative Service Officers of senior batches are yet to get
promotion to IAS while those junior to them in Non —SCS, have made
it to the 1AS taking advantage of the impugned circular dt. 02.04.2012
and moreover, this practice has been discontinued in other States, i.e.,
* Uttar Pradesh, Haryana, and other States of India apart from the fact
that promotion to Indian Police Service by selection of Non —State
Police Service Officers have almost been discontinued in India.
For that any other relief or reliefs as the Hon’ble Court rﬁay deem fit
and proper in the facts and circumstances of the case.

Relevant date with brief facts:-

.- There is All India Servicesl Act, 1951 under which separate

Recruitment Rules have been framed for the IAS/IPS/IFS and wherein in

pursuance of these Rules, 1AS (Recruitment) Rules, 1954 and [AS.

(Appointment by Selection) Regulations, 1997 have beén framed by the

Government of India.. Annexure-1 and 2 '

21/4/2001:- The State of Bihar through the then Department of Personnel and |

Administrative Reforms a Resolution vide Letter No. 2178, dt.
21.04.2001 was issued wherein the Regulations 1997 as well as the
Judgment in T. Sham Bhatt was taken into consideration for the

purpose of declaring posts under Non-SCS equivalent to Deputy
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Collector and accordingly the posts under Non-SCS exéept those
from Bihar Forest Service, Bihar Police Service and Binar
- Administrative-Service having 10,000-15,200 pay scale or higher
scale looking into their duties and responsibilities were declared |
equivaler'n to Deputy Coliector. Annexure-3 |
22.12.2009:- Central Administrative Tribunal, Patna Bench vide its order dt. 22
December 2009 in O.A. No. 199/2009 rejected the. contentions of
the Applicants therein and upheld validity of the Resolution dt.
21.04.2000 with reference to the Judgment in case of T. Sham
Bhatt of Hon’ble Supreme Court and observing under Para 16 that
merely being placed in the same scale is of no avail in itself and
since the gamut of work experience gathered by the officers of the
Non State Civil Services is entirely different, and they deal with
different aspects of governance of the State Government, it cannot
be said that they have also had a similar grooming for becoming
eligible for selection to IAS. Annexure-4
24.2.2012:- Order dt. 22.12.2009 in O.A. No. 199/2009 was challenged before
the Hon’ble High Court, Patna in CWJC No. 10616 of 2010 which
was finally heard on 24.02.2012 and the Resolution/Notification
- dt. 21.04.2001 was quashed along with the judgment of the CAT
keeping in view that the judgment of CAT, ‘Ranchi and of
Jharkhand High Court in similar circumstances, was based on
analysis of pay scale as well as on basis of duties and
responsibilities of the post and that the Patna High Court did not
find any error therein and further that State of Bihar was also party
in the said proceedings, and had acéepted the orders, and thus, the -

- State of Bihar was directed to reconsider the matter of equivalence

T A e .. ST et CHi=ry. SRS

G Scanned with OKEN Scanner



w

in the light of all the relevant materials and as per law within three
imonins and it was directed that the-time limit be impiemcl.ucd in
letter and spirit so that the cause of petitioners. may be considered.

Annexure-5 ‘
- - During pendency of writ petition vide CWJC No. 10616 of 2010,
a Committee was constituted by Resolution No. -8123, dt.
15.07.2011 for reconsideration on the issue of equivalence of posts
in Non-SCS/SAS to that of Deputy Collector in SCS/SAS and
wherein the meeting dt. 07.09.2011, one of the members of the
Committee Sri K.C. Saha had contended that although officers of
State Administrative Service become eligible for consideration for
promotion to IAS Cadre in accordance with Rules/ Regulations,
yet practically, they take 20-21 years to come into consideration
zone because the List is prepared on basis of seniority. It was
opined with regard to Non- SCS/Non SCS that if they are declared
equivalent to the post of Deputy Collector at the entry level of
service, then they would become eligible to consideration for
promotion to IAS cadre on completion of 9-10 years and they
would get posted as District Magistrate having Deputy Collector or
Deputy Development Commissioner of BAS, who would be much
senior to them and it shall have adverse impact on the efficiency of
such BAS officers and would bring inequality as well as distortion

in the system. Annexure-6. |

2.4.2012:- That in most arbitrary manner, and ignoring the .discussions of the
- Committee to reconsider the equivalence of posts in Non SCS to Deputy
Collector so constituted by Resolution dt. 15.07.2011 as annexed above,

the General Administration Department, Government of Bihar, Patna
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through its Resolution contained in the impugned Memo No. 4900, dt.

d that for the purposes of Reguiatior
1997, the posts under Non-

02.04.2012 declare o4 Of  IAS

(Appointment by Selection) Regulations,

an Bihar Forest Service, Bihar
nrevised pay scale of 8000-13500 and

sidered equivalent to that

SCS other th Police Service and State
Administrative Service, having u

posts of higher pay scale than this, would be con

ate Civil Services. Annexu re-7.

of Deputy Collector in St
y Scale of 8000-13500 for the

. That it is stated that the unrevised Pa
scale which was declared by the State

n dt. 17.01.2009 of the Finance
20.01.2009 and thus,

Non-SCS is entry level

Government through a Resolutio

and was published in Bihar Gazette dt.

Department
to be considered for

the Non-SCS officers got the opportunity
appointment by selection to IAS cadre on completion of 8 years of initial
service. Annexure-8.

21.1.2020 and 10.4.2020 :- Petitioner Association has raised the issues before

the General Administration Department, Government of Bihar through
Representation contained in Memo Ne. 10, dt. 21.01.2020 as well as
Memo No. 46, dt. 10.04.2020 where all the relevant issues regarding
Statute, judgments of Hon’ble Court and the interpretation given therein
as well as the availability of SCS officers for promotion and curtailment
of their rights due to this unjust impugned circular, have been narrated,
however, till date, no action has been taken to resolve this ’issue and to
undo the injustice inflicted to the members of petitioner Association.
Annexure-9 Series.

Hence the necessity of the present writ petition.
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) Filed through:
Amsim ?srf: gﬁ ¢
. AORNo. 01994 =~
IN THE HIGH COURT OF JUDICATURE AT PATNA |
(Civil Writ Jurigdiction)
CWIC No. .16 /2. 12022

In the matter of an application under

Article 226 of the Constiiution of India

AND

In the matter of :-

Bihar Administrative Service Association through its General Secretary
Sri Anil Kumar, son of Late Raja Ram Singh, aged about 56 years, Male,
having its office at North of Income Tax Golamber , J.L. Nehru Marg ,

Patna — 800001 _— - Petitioner
Versus

I.. Union of India through the Home Secretary, Government of India,

New Delhi

2. Union Public Service Commission throﬁgh its Secretary, Dhaulpur
House, UPSC Bhawan, New Delhi

3. The Chairman, UPSC, Dhaulpur House, UPSC Bhawan, New Delhi

4. State of Bihar through the Chief Secretary, Govt. of Bihar, Patna

e T T
'
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5. The Principal Secretary, General Administration Department,

Government of Bihar, Patna . kespondents

To

Hon’ble Mr. Justice Sanjay Karol, the Chief Justice of the High Court of

Judicature at Patna and his companion Justices at the said Court

Humble application on behalf of

the aforesaid petitioner

Most Respectfully Sheweth:

1. That ihe petitioner Association beseeches indulgence of this Hon’ble

Court with a prayer ’

(a) For issuance of appropriate writ or writs in the nature of certiorari for
quashing the Circular No. 4900, dated 02.04.2012 issued by the
General Administration Department, Bihar whereby the service and
posts under Bihar Forest Service, Bihar Police Service and Non - State
Administrative Service other State Services in unrevised pay scale of
Rs. 8,000-13,500/- (Revised Pay Scale of Rs. 15,600-39,100/- +Grade
Pay- Rs. 5,400/-) and on higher pay scale were declared eciuivalent to
the post of Dy. Collector in the State Administrative Service for the |
purpose of Section 4 of Indian Administrative Service (Appointment
by Selection ) Regulations, 1997 after obtaining an experience of at
least 8 years in the concerned declaréd cadre to come under the
consideration zone of selection to Indian Administrative Service under
aforesaid Regulations, 1997, as this Circular is against the letter and
spirit of origiral provisions of said rules / regulations, 1997 and is

prejudicial to the State Civil Service (SCS/BAS) Cadre occupants and
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discriminatory, arbitrary and biased violating Article 14 and 16 of the
Constitution of India.
- (b)For issuance of appropriate writ or writs in the nature of Mandamus
| commanding the State of Bihar and Respondents as a whole herein to
discontinue promotion of non-SCS officer into the cadre of Indian
Administrative Service, because the said practice prevalent in the
State of Bihar is discriminatory and biased. where the State
Administrative Service Officers of senior batches are yet to get
promotion to IAS while those junior to them in Non-SCS, have made
it to the IAS taking advantage of the impugned circular dt. 02.04.2012
and moreover, this practice has been discontinued in other States, i.e.,
Uttar Pradesh; Haryana, and other States of India apart from the fact
that promotion to Indian Police Service by selection of Non —State
Police Service Officers have almost been discontinued in India.
(c) For that any other relief or reliefs as the Hon’ble Court may deem fit
and proper in the facts and circumstances of the case, ;
2. That the issues of seminal importance raised in this writ petition are as
follows:- | '

1. Whether the promotion of Non-State Administrative Service
officers by sefectiori to the post and cadre of lndié_n Administrative
Services (IAS) through the impugned notification dt. 02.04.2012;
deprilving State Civil Service Officers from promotion, is not
discriminatory, arbitrary, callous and illegal' and needs to be set

. aside? \ ‘ '

ii. Whether the impugned circular 'presér_ibing only 8 years of service -

in lhe,b Non-SCS as qualifying expérience for promotion by

selection to the Indian Administrative Service, is unreasonable and
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iii.

iv.

discriminatory vis-a-vis the State Administrative Service Officers
who are deprived of such proiiotion 1oi 1oiig timc and junior batch
officers of Non-SCS get promotion by selection to [AS?

Whether the impugned circular is in comphance and in conformlty
with the purpose and intent of IAS (Recruitment) Rule, 1954 as
well as IAS (Appointment by Selection) Regulations, 1997
whereby the Rule 4 of Rules 1954 regarding selection of Non-SCS
was a temporary p;rovision for promotion by selection of non- SCS
to 1AS and Regulation 4 of Regulations, 1997 which requires _
minimum 8 years of continuous service under the State
Government in any post which has been declared equivalent to the
post of Deputy Collector in the State Ci\?il Service‘i

Whether the State Government of Bihar is not treating the State
Administrative Service Officers discriminately by allowing Non —
SCS to get opportunity of appointment by selection to the [AS
Cadre while the senior batch officers of SCS are deprived and are
still waiting for the opportunity?

Whether the State Government without any mechanism and the
procedure under the impugned circular to examine and ascertain
special circumstances and Non-SCS officers to be of outstanding
merit and ability and further that in publfc interest, it is necessary
to consider such officers for prdmotion to the cadre of IAS and
thus, the -impugned circular is illeéal, unfair, discﬁminatory and
arbitrary apart from being prejudicial to members of State
Administréﬁve Service Officers, who are members of p¢titi0ner

Association?

e S R T Y e
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3. That it is stated that the Petitioner is an Association of State
Administrative Service Officeis witl Registiation No. 663/2003 under
Societies Registration Act, 1800 and this writ petition is being filed
through its General Secretary in rcprescnia_tive capacity because the issue
raised herein and the circular impugned affe.cts all the members of the
Association and is of common. interest of the member officers of
Petitioner Association.

4. That it is stated that there is All India Services Act, 1951 under which
separate Recruitment Rules have been framed for the IAS/IPS/IFS and
wherein in pursuance of these Rules, IAS (Recruitment) Rules, 1954 and
IAS (Appointment by Selection) Regulations, 1997 have been framed by
the Government of India.

A copy of TAS (Recruitment) Rules, 1954 and
IAS (Appointment by Selection) Regulations,
1997 are annexed as Annexure ‘01’ and ‘02’
respectively to this writ petition.

5. That it is stated that the bone of contention had been the provision of
Rule 8 (2) of IAS (Recruitment) Rules, 1954 which reads as under,

“The Central Government may, in special circumstances, and
on the recommendation of the State Government concerned
and in consultation with‘the Commission and in accordance
with such regulations as the Central Government may, after
consultation with the State Government and the Commission,
from time to time, make recruitment to the Servicé any person
- of oytstanding ability and merit serving in c'onnection with the

affairs of the State who is not a member of the State Civil
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Service of that State but who holds a gazetted post in a
substantive cgpacity.” |

6. That it is stated that in accordance with the aforesaid Rule 8(2) of the
IAS (Recruitment) Rules, 1954, induction of non — Staie Civil Service
officers to 1AS cadre, was only in special circumstances, and it was not
as a matter of right and it was to be available for those having
outstanding merit and ability and when the State Government desires to
earn mark vacancies to be filled up by these officers.

7. That it is stated that initially there was IAS (Promotion by Selection)
Regulations, 1956 framed under Rule 8 (2) quoted above, which later
was amended in year 1989. This Amendment 1989 increased the required
years of experience for non — SCS and further it created a pooling of
Class I and Class II SCS officers for appointment by selection to IAS,
which was challenged before Hon’ble Court and finally the Hon’ble
Supreme Court of India in the case of T. Sham Bhatt versus Union of
India, (1994) Suppl. (3) 340 (AIR 1994 SCW 3840) had struck down the
same. It was observed that the IAS Recruitment Rules did not envisage
making eligible for selection to .the IAS of non- State Civil Service, if the
substantive gazetted posts they held were posts which were lower than
that of the posts of Deputy Collectors or Assistant Commissioners in
State Civil Service. | - A

8. That it is stated that after the aforesaid order and judgment in T. Sham
Bhatt by Hon’ble Supreme Court the IAS (Appointment by Selection)
Regulaﬁons, 1997 was framed wherein Regulation 4 provided as under,
“4, State Government to send proposals for considérgtion of the

Committee:- (1) The State Government shall consider the case of a
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person not belonging to the State Civil Service but serving in

connection with the affais ui e Siate who

(i) lsof outstanding merit and ability, and

(ii)  Holds a Gazetted postina substantive capacity and

(iii) Has completed not less than 8 years of continuous service under
the State Government on the first day of January of the year in
which his case is being considered in any post which has been
declared equivalent to the post of Deputy Collector in the State
Civil Service and propose the person for consideration of the
Committee. The number of person proposed for consideration
of the Committee shall not exceed five times the number of
vacancies proposed to be filled during the year.
Provided that the State Government shall not consider the case
of a person who has attained the age of 54 years on the first day
of January of the year in which the decision is taken to propose
the names for the consideration of the Committee.
Provided also that the State Government shall not consider the
case of person who having been included in an earlier select
list, has not been appointed by the Central Government in
accordance with the provisions of Regulation 9 of the these
Regulations.

9. That it is stated that in the State of Bihar through the then Department of
Personnel and Administrative Reforms a Resolution vide Letter No.
2178, di. 21.04.2001 was issued wherein the Regulations 1997 as well as
the Judgment in T. Sham Bhatt was taken into consideration for the
purpose of declaring posts under Non-SCS equivalent to Deputy

Collector and accordingly the posts under Non-SCS except those from
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Bihar Forest Service, Bihar Police Service and Bihar Administrative
Service having 10,000-15,200 pay scale or higher scale looking iiiio their
duties and responsibilities were declared equivalent to Deputy Collector.
This Circular had been issued aﬁef recommendation of the Committee so
constituted under Resolution No. 558, dt. 21.01.2000 by the State
Government.

A copy of the aforcsaid Resolution vide Letter

No. 2178, dated 21.04. 2001 is annexed as

Annexure-3.

10.That it is stated that the'_ perusal of the Recommendation by Committee
constituted under Resolution No. 558, dated 21.01.2000 would show that
the provisions of law as well as judgment in T. Sham Bhatt (supra) were
taken into consideration and also the posts of different categories with
pay scale were deliberated to determine equivalence to the post of Deputy
“Collector in SCS and the posts in the Pay Scale of 10000-15200 at the
relevant time, were recommerided for equivalence.
11.That it is stated that the aforesaid Resolution vide Letter No. 2178, dt.

21.04.2001 was challenged in O.A. No. 199/2009 before the Central
Administrative Tribunal, Patna Bench by Engineering Service personnel
holding post of Assistant Engineer and claimed that an Engineering
Graduate and a General Graduate appointed to Gazetted Class II post
through Bihar Public Service Commiséion, are both appointed at the
entry level in the same pay scale of Rs. 6,500-10,500, hence denial to
Engineering Graduate of the rank of Deputy Collector holding post of
Gazetted Class II post equivalent to [5eputy Collector was an anomaly
‘and further that under Resolution dated 21.04.2001, an Engineering

" . Graduate would have had to render .at least 20 years of service in

DI
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achieving pay scale of 10000-15000 and then require another 8 years of
experience in thai pay scaic and thus, they contended that it was not just
and proper. |
12.That it is stated that the Central Administrative Tribunal, Patna Bench
vide its order dt. 22 December 2009 in O.A. No. 199/2009 rejected the
contentions of the Applicants therein and upheld validity of the
Resolution dt. 21.04.2000 with reference to the Judgment in case of T.
Sham Bhatt of Hon’ble Supreme Court and observing under Para 16 that -
merely being placed in the same scale is of no avail in itself and since the
gamut of work experience gathered by the officers of the Non State Civil
Services is entirely different, and they deal with different aspects of
governance of the State Government, it cannot be said that they have also
had a similar grooming for becoming eligible for selection to IAS.
A copy of said order dated 22.12.2009 in O.A.
No. 199 of 2009 by CAT, Patna Bench is
annexed hereto as Annexure '04’ to this writ
petition.
13.That it is stated that the aforesaid order dated 22.12.2009 in O.A. No.
199/2009 was challenged before the Hon’ble High Court, Patna in CWJC
No. 10616 of 2010 which was finally heard on 24.02.2012 and the
Resolution/Notification dated 21.04.2001 was quashed along with the
judgment of the CAT keeping in view that the judgment of CAT, Ranchi
and of Jharkhand High Court in similar circumstances, was based on
analysis of pay scale as well as on basis of duties and responsibilities of
the post and that the Patna High Court did not find any error therein and
- further that State of Bihar was also party in the said prbceedings, and had

accepted -the orders, _and thus, the State of Bihar was directed to
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reconsider the matter of equivalence in the light of all the relevant
materiais and as per iaw within three months and it was directed that the
time limit be implemented in letter and spirit so that the cause of
petitioners may be considered.
A copy of the aforesaid order dated 24.02.2012
passed in CWJC No. 10616 of 2010 is annexed
hereto as Annexure ‘05’ to this writ petition.
14.That it is stated that in the meantime, during pendency of the aforesaid
writ petition vide CWJC No. 10616 of 2010, a Committee was
constituted by Resolution No. 8123, dt. 15.07.2011 for reconsideration on
the issue of equivalence of posts in Non-SCS/SAS to that of Deputy
Collector in SCS/SAS and wherein the meeting dated 07.09.2011, one of
the members of the Committee Sri K.C. Saha had contended that
although officers of State Administrative Service become eligible for
consideration for promotion to IAS Cadre in accordance with Rules/
Regulations, yet practically, they take 20-21 years to come into
consideration zone because the List is prepared on basis of seniority. It
was opined with fegard to Non- SCS/Non SCS that if they are declared
equivalent to the post of Deputy Collector at the entry level of service,
then they would become eligible to consideration.for promotion to IAS
lcadre on completion of 9-10 years and they would get posted as District
Magistrate  having Deputy Collector or Deputy ‘ Development
Commissioner df Bihar Administrative Service, who would be much
senior to them and it shall have advérse impact on the efficiency of such
BAS officers and would bring inequality as well as distortion in the

system.
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A copy of said proceedings dated 07.09.2011 of
the said Commiitee is aniiexed as Annexure '-6;
15.That it is stated "that in most arbitrary manner, 4and ignoring the
discussions of the C.orr'lmittee so constituted to reconsider the équivalence
of posts in Non SCS to Deputy Collector, the Generél Administration
Department, Government of Bihar, Patna through its Resolution
contained in the impugned resolution contained in Memo No. 4900, dt.
02.04.201.2 declared that for the purposes of Regulation 4 of IAS
(Appointment by Selection) Regulations, 1997, the posts under Non-
SCS other than Bihar Forest Service, Bihar Police Service and State
Administrative Service, having unrevised pay scale of §000-13500 and
posts of higher pay scale than this, would be considered equivalent to that
of Deputy Collector in State Civil Services.
A copy of the aforesaid Resolution contained in
Memo No. 4900 dated 02.04.2012 issued by
GAD, Govt. of Bihar is annexed as Anrllexu1"e-7.
16.That it is stated that the unrevised Pay Scale of 8000-13500 for the Non-
SCS is entry level scale which was declared by the State Government
through a Resolution dated 1'.7..01.2'009 of the Finance Department and
was published iﬁ Bihar Gazette dated 20.‘01‘.2009 and thus, the Non-SCS
- officers got the opportunity to be considered for appointnﬁent by selection
to IAS cadre on completion of 8 years of initial service.
: . A copy of the aforesaid Resolutlon dated
17.01.2009 of the Finance Department is
annexed as Annexure-8.
17.That it is stated that the impugned Resolution dated 02.04.2012 as

annexed above, is perfunctory and without reference to any opinion or
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dissent in the Committee constituted for this purpose by the State
Guvenunent and aiso without reference to the statutory criteria of duties
and responsibilities of Non SCE posts similar to that of Deputy Collector
and is totally in teeth of IAS (Appointment By Selection) Regulation,
1997 as well as the IAS (Recruitment) Rules, 1954.
18.That it is stated that the State Government was directed in CWJC No.
10616/2010 to take a decision in accordance with law while the
impugned Resolution was taken in haste, without reference to any
deliberation, and the statutory provisioné. as well as the ground realities
causing prejudice and discrimination towards all the member officers of
petitioner Association in the State Administrative Service, and as such
the same is violating Article 14 and 16 of the Constitution of India.
19.That it is stated that the Hon’ble Supreme Court in the matter of General
Manager, South | Central Railway, Secunderabad versus A V.R.
Siddhanli, AIR 1974 SC 1755 has observed that equality of opportunity
for purposes of seniority, promotion and like matters of employment is
available only for persens who fall substantially, within the same class or
unit service. It is submitted that this can be decided only with reference to
the nature of duties performed and responsibilities owned apart from the
grooming through exper'ience and mere equivalence to Pay Scale shall
not entitle all the services of the State to be brought'and declared at par
with service of .Deputy Collector, for the purpose of IAS (Appointment
by Selection) Regulationsv, 1997. '
20.That it is’ submitted that the Hon’ble Supreme Court of India has
" observed in judicial pronouncement that there must be ‘de jure equality’

of persons grouped together apart from there being ‘de facto equality’ of
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persons grouped together and in the instant case, this principle has been
nvIed.

21.That it is submitted that once Rule 8 (2) of IAS (Recruitment) Rules 1954
is scrutinized, it would be apparent that it provides that the Central
Government may, in special circumstances and on the recommendations
of the State Government concerned and in consultation with the
Commission and acccrdance with State Government and Commission,
from time to time, may recruit to the service any person of outstanding
ability and merit, serving in connection with the affairs of the State who
is not a member of the State Civil Service of that State but who hold a
gazetted post in a substantive capacity.

22.That it is submitted that Rule 4 (1) (c) Of the IAS (Recruitment) Rules,
1954 emphasized the word ‘in special circumstances’ and this provision
of appointment by selection is not a matter of right which the Statute
‘itself suggests. This method of appointment was resorted in year 1954
under circumstances where sufficient numbers of State Civil Service
officers were not available and there arose need of specialized nature of
dﬁties with specialized knowledge, however, the situation today has
changed and now sufficient number of officers with experience and
specialized knowledge in diverse field is available.

23.That it is submitted that the Rules quite clearly show and depict that the
said provision was temporary in nature and not permanent and it was to
be resorted in speciél circumstances oﬁly, but both the State Government

“and Central Government have not considered this aspect of the matter

and the Non-SCS officers have been taking this as a matter of right.

24.That it is statéd that in the case of P.M. Bays, while interpreting Rule 4
(1) (c ) and Rule 8(2) of the IAS (Recruitment) Rules, 1954, it was
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observed that before taking a decision regarding making appointment by
seteciion, the State Government musi have evidence on record to
(i)  The existence of Non -SCS officers with eight years of service in a
Gazetted post under the State Government, who are of outstanding
merit and ability, and
(ii) The satisfaction of the State Government that, in the public
interest, it is necessary to consider such officers for promotion to
IAS.
25.That it is submitted that hardly the aforesaid criteria is met in
appointment by selection of the Non — SCS officers and the impugned
Circular / Resolution of the GAD, is totally in teeth of the statutory
provisions as well as various orders and judgments of the Hon’ble
Supreme Court including that of T. Sham Bhatt.
26.That it is stated that the Petitioner Association has raised the issues
before the General Administration Department, Government of Bihar
through Representation contained in Memo No. 10, dt. 21.01.2020 as
well as Memo No. 46, dt. 10.04.2020 where all the relevant issues
regarding Statute, judgments of Hon’ble Court and the interpretation
given therein as well as the availability of SCS officers for promotion and
gunailmem of their rights due to this unjust impugned circular, have been
narrated, however, till date, no action has been taken to resolve this issue
and to undo the injustice inflicted to the members of petitioner
Association.
"~ A copy of the aforesaid Representations dated
21.01.2020 and dated 10.04.2020 by the
Petitioner ~ Association are annexed as

Annexure-9 Series.
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27.That it is stated and submitted that the impugned circular/resolution does

iot take into account the fact that due LU the same, the senior officers of
the Petitioner Assnciation are at times; being placed under subordination -

~ of Non-SCS officers who were given appoiritrhent by selection and this

has demoralizing effect on their morale beside being unjust, unfair and
arbitrary.

28.That it is stated that the petitioner association has not preferred any other
writ petition challenging the impugned circular and resolution.

29.That it is stated that the petitioner association does not have alternative
efficacious remedy than to prefer this writ petition.

It is, therefore, prayed that your lordships be
graciously pleased to admit the application
issue Rule NISI calling upon the respondents to
~show cause as to why the reliefs prayed for
above may not be granted and upon return of
- the rule and on such cause as may be shown
and after héaring the counsel for the parties be
pleased to make the same absolute by granting
the reliefs prayed for herein. |
And / or
 Pass sqch order/orders as your lordships may
deem fit and proper in the given facts and
circumstances of this case.

And for this the Petitioner shall ever pray.
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AFFIDAVIT

1, Anil Kumar, son of Late Raja Ram Singh, aged about 56 years
Male. having office at BASA BHAWAN, North of Income Tax
Golamber . 1.1. Nehru Marg , Patna - 800001 do hereby solemnly

gate and affirm as follows: -

1.

R

T U

That | am General Secretary of the Petitioner Association in this
case and as such am well acquainted with the facts and
circumstances of this case.

That the contents of this writ petition have been drafted under
my instructions and | have read the contents thercof which |
have fully understood.

That it is stated that the averments made under Para 3, 27and 28
are true 10 the best of my knowledge and under Para 4,5,7 to 16,
18 10 20 and 22 1o 26 are true to best of my information derived
from the records and the rest are by way of submission before

the Hon ble Court.

_That the annexure/annexures are true/photo copy of the

respective originals.

(¥ Scanned with OKEN Scanner



- 4

R e B —~ 4‘

emprmn———— - T/ \
1'/@\ Y
AADHAAR

0 Governmentofidndia
® AR TS ST WO 8, AR B |

» B QR Fe / ezt XML/ lfens=t sitifeder 4
IEar w5

® 1 (P gaagitye ufdsan gma‘-ngsnﬁil

Unique Adentification Authority of india & &

INFORMATION

£ :.%a » Aadhaar is a proof of identity, not of citizenship.
% il K'fu::y » Verify identity using Secure QR Code/ Offline XML/ Online
o 50 Rajaram Singh Authentication.
i i::z::f:::‘ m This is electronically generated letter.
g Amnour
g Saran Bihar - B41401

PR B FERCTTRA AT S |

L B IaR T RO AR IR TRER QaH

£ @ G I R 6 1
g Seppe ® amuR ¥ AEe T 3R $ 10 I W
4 E%:.;,’«':‘:"" 2 3R @ FF T B W @, mAadhaar App
g & &Yl

= Aadhaar is valid throughout the country.

» Aadhaar helps you avail various Government
and non-Government services easily.

. = Keep your mobile number & email ID updated
3@ TN &ATE / Your Aadhaar No. :

in Aadhaar.
,W54.67_93606394 = s Carrv Aadhaar in your smart phone —use
VID : 9109 B362 7099 7352 mAadhaar App.

e P R T e e o oo ot ibinmatcid PEETTEET =3

AT TN, ALY ggdrsT

g T SR SRR Ay |
—— m‘ -_;; - T :
g s g | . o e, weai v, R o,
: Aol Kumar £ H [y
H S faRU/DOB: 21121865 s :
s +| Address:
g PV MALE g 1] so: .éja:am Singh, Sareyan Basant,
s © »| Rampur Kesho, Saran,
g S : Bihar - 841401
5467 9360 6394 : 5467 9360 6394
_ T VID : 9109 8362 7099 7352 x “TVID : 9109 8362 7099 7352
AT AT, HIT ggdared E o 10a7 | [ help@uideigovin | R wan-videigawin
rugre wovefew ur ¥
fagry, sew!
e R A OGS T = b

£ v T —— T i

& Scanned with OKEN Scanner



ffnmexzw,i | ar

3.THE INDIAN  ADMINISTRATIVE  SERVICE
(RECRUITMENT) RULES, 1954

. In exercise of the powers conferred by subsection (1) of section 3 of the All-India Services
Act, 1951 (LXI of 1951), the Central Government after consultation with the Government of the
States concerned, hereby makes the following rules, namely:-

1. Short title:- These rules may be called the Indian Administrative Service (Recruntment)
" Rules, 1954.

2. Definitions- In these rules, unless the context otherwise requires,-
(a) "Commission" means the Union Public Service Commission;

'(aa) “Direct recruit” means a person appointed to the service after recruitment under clause
(a) of sub-rule (1) of rule 4,

(b) "Joint Cadre" and "State Cadre" have the meaning respectively assigned to them in the .
Indian Administrative Service (Cadre) Rules;

) 11
(d) " member of the Indian Civil Service” means a person who, having been appointed to
the civil service under the Crown of India, known as the Indian Civil Service, continues,

on and after the commencement of the Constitution to serve under the Government of -
India or of a State;

(e) "Service" means the Indian Administrative Service;

(f) "State” means *[a State specified in the first Schedule to Constitution and  includes a
Union Territory];

(g) "State Civil Service" means:-
%) for the purpose of filling up the vacancies in the Indian Administrative Service
Cadre for the Arunachal Pradesh, Goa, Mizoram, Union Territories under rule 9,
any of the following Services, namely:-
a. the Delhi and Andaman an.d Nicobar Islands Civil Service;
. " b. the Goa Civil Service;

c. the Pondicherry Civil Service;

d. the Mizoram Civil Service

! Inserted vide MHA Notification No. 23/ 46/ 64-AIS(ll)-A dated 13-9-1966
? Omitted vied DP & AR Notification No. 31/ 7/ 72- AIS(1)-A dated 16-3-73. 1
3 Substitited with effect from 1-11-1956 vide MHA Notification No. 13 /21 / 56 /-AIS(II1) dated 28- 2 1958, T
and further amended with effect from 4-9-1958 vide MHA Notification No. 5 /25 /58-ASi(ll)dated 8.7-1959.

. 4 Substituted vide DP & T Notification No. 13013 /1/89-AIS(l) dated 24-1-72.

93 .
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/7 ) ?
e. the Arunchal Pradesh Civil Service

(ii) in all other cases, any service or services approved for the purpose of these rules
by the Central Government, in consultation with the State Government , a member
of which normally holds charge of a sub-division of a district for purposes of
revenue and general administration or posts of higher responsibility; ‘

3(h) "Slate Government concerned", ‘in relation to a Joint Cadre, means the Joint Cadre
Authority.

83 Constitution of the Service:-The Service shall consist of the persons recruited to the
Service in accordance with the provisions of these rules.

4. Method of recruitment of the Service:- (1) Recruitment to the Service after the
commencement of these rules, shall be by the following methods, namely:-

(a) By a competitive examination;
5(aa) Omitted.
(b) By promotion of a [substantive ] member of a State Civil Service;

[(c) by selection, in special cases from among persans;, who hold m a substantive
capacity gazetted posts in connection with the affairs of & State and who are not

members of a State Civil Service.]

%4(2) Subject to the provisions of these rules,

(a) the method or methods of recruitment to be adopted for the purpose of filling up
any particular vacancy or vacancies as may be required to be filled during any
particular period of recruitment, shall be determined by the Central Government
in consultation with the Commission and the State Gavernment concerned;

(b) the number of persons to be recruited by each method shall be determined on
each occasion by the Central Government in consultation with the State

Government concerned.

74(3) Notwithstanding anything contained in sub-rule (1), if in the opinion of the Central
Govemment the exigencies of the service so require, the Central Government may,
affer consultation with the State Government and the Commission, adopt such
methods of recruitment to the Service other than those specified in the said sub-rule,
as it may by regulations made in this behalf prescribe. .

®4(4) Notwithstanding anything hereinbefore contained in this rule, in relation to the State
of Jammu & Kashmir, recruitment to the State Cadre on its initial constitution shall be
made by such method as the Central Government may after consultation with the

State Government and the Commission, prescribe.

f14(5) & 4(6)]

* supstituted vide D.P. & A.R. Notification No. 13 /4/ 71-AlS-I dated 11.1.72
¢ gubstituted & amended vide DOPT Notificalion No.1401 5/51/96-A1S(l) dated 31.12.1997(GSR No.7

7 Introduced vide MHA notification No.17/4/56-A1S(lll) dated 14-5-56
® introduced w.e.f. 4-9-58 vide MHA Notification No.5/25/58-AlS-Il dated 8.7.59
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‘5. Disqualifications for appointment

(1) No person shall be qualified for appointment to the Service unless he is a citizen of
India 9( ) (or belongs to such categories- of per‘sons as may, from time to time, be
notified in this behalf by the Central Government).'°

11[ ]
'25(2) No person-

(a) Who has entered into or contracted a marriage with a person having a spouse
living, or

(b) Who, having a spouse living, has entered into or contracted a marriage with any
person, shall be eligibie for appuintment to e Service:

Provided that the Central Government may, if satisfied that such marriage is
permissible under the personal law applicable to such person and the other party to the

marriage and there are other grounds for so doing exempt any person from the
operation of this sub-rule.

53) (1]
U5(4)[]
6. Appointment to the Service:-

(1) All appointments to the Service after the commencement of these rules shall be made
by the Central Government and no such appointment shall be made except after
recruitment by one of the methods specified in rule 4.

6(2) The initial appointment of persons recruited to the Service under clause (a)'” of sub-
rule (1) of rule 4 shall be in the Junior Time Scale of pay.

'%6(3) The initial appointments of persons recruited to the Service under clauses (b) and (c)
of sub-rule (1) of rule 4 shall be in the Senior Time Scale of pay.

6A- Appointment of direct recruits and officers recruited by selection from among
Released Emergency Commissioned Officers and Short Service Commissioned
Officers to posts in the Senior Time Scale of pay:-(1) Appointments of officers
recruited to the Service under clause (a) of sub-rule (1) of rule 4 to posts in the
Senior Time Scale of pay shall be made by the State Government concerned.

6A(2) An officer, referred to in sub-rule (1), shall be appointed to a post in the Senior Time
Scale of pay, if, having regard to his length of service and experience, the State

:ﬁSubsﬁlmed!omitted vide DP&T Notification No.1/1/71-AIS-A, dated 6.3.71
Insened/omilted w.e.f. 5.4.66 vide MHA Notification No.1/1/66-AlS(1), dated 12.8.68

‘; Omitted vide DOPT Notification No.14015/51/96-A1S(l) dated 31.12.1997(GSR No.729E ét. 31.12.1997)
ibid note 9 . .

 ibid note 9

“ :
Rule 6 re-numbered as sub-rule (1) and sub-rules (2) and (3) introduced w.e.f. 24.9.66 vide MHA Notificati
No.23/63/46-A1S-11I-A dated 13.9.65 : I i

* ibid note 11 . ' o

", g . - "
Substituted & amended vide DOPT Notification No.14015/51/96-A1S(1) dated 31.12.1997 No.7 g

" inserted vige Notification No.11027/1/75-A1S-A dated 29.6.76 ) REFSRIRIIT G- o el
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Government is satisfied- that he is suitable for appointment to a post in the Senioi
Time Scale of pay.

Provided that, if he is under suspension or disciplinary proceedings are instituted
against him, he shall not be appointed to a post in the Senior Time Scale of pay, until
he is reinstated in the Service, or the disciplinary proceedings are concluded and final
orders are passed thereon, as the case may be;

Provided further that on the conclusion of the disciplinary proceedings,

(a) if he is exonerated fully and the period of suspension, if any, is treated as duty for
all purposes, he shall be appointed to the Senior Time Scale of pay from the date
on which he would have been so appointed, had the disciplinary proceedings not
been instituted against him, and paid accordingly; and

(b) if he is not exonerated fully and if the State Government, after considering his
case on merits, proposes not to appoint him to the Senior Time Scale of pay from
the date on which he would have been so appointed had the disciplinary
proceedings not been instituted against him, he shall be given an opportunity to
show cause against such action."

BA (3) Notwithstanding anything contained in sub rule (2), the State Government may-

(a) withhold the appointment of an officer, referred to in sub-rule (1), to @ post in the
Senior Time Scale of pay- :

(i) till he is confirmed in the Service, or

(i) till he passes the prescribed departmental examination or examinations, and
appoint to such a post, an officer junior to him; *wha has passed the
prescribed departmental examination or examinations.

(b) appoint an officer, referred to in sub-rule (1), at any time ta a post in the senior
time-scale of pay as a purely temporary or local arrangement.

7. Recruitment by competitive examination.

TMA com;;etitive examination for recruitment to the Service shall be held at such intervals
as the Central Government may, in consultation with the Commission, from time to
time, determine. .

7(2)The examination shall be conducted by the Commission in accordance with such
regulations as the Central Government may from time to time make in consultation with
the Commission and State Governments.

7(3)Appointments to the Service shall be subject to orders regarding special representation
in the Service for Scheduled Castes Scheduled Tribes [and Other Backward Castes]”-

issued by the Central Government from time to time in consultation with the State
Governments, ’ o

*® ibid note 17 .
** Inserted vide DP&AR Notification No.11/5/73-AlS()-A dated 6.7.74 ;
% Added vide DOPT Nolification No.14015/51/96-AIS(l) dated 31.12.1997(GSR No.729E dt. 31.12.1997)
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Provided thal the candidates belonging to ihe Scheduled castes or Scheduled Tribes
{of the other Backward Classes) and dadlared by the Commission to be suitable for
appointment to the Service shall be appointed against unreserved vacancies in case
they qualily for appointmeent to the Service based on their merit without recourse to the
benefit of reservation.

7(4) Candidales belonging to the Scheduled Castes or the Scheduled Tribes or Other
Backward Classes declared by the Commission to be suitable for appaintment to the
Service with due regard to the maintenance of efficiency of administration may be
appointed to the vacancies reserved for the candidates of the Scheduled Castes or the
Scheduled Tribes or Other Backwaid Classes, as the case may be, under sub-rule (3)

Explanatory Note:- The provisions for reservation in respect of the Other Backward
Classes for recruitment tc the Service was commenced from the year 1994 onwards
and hence il is proposed to give retrospective effect to the provisions of sub-rule (3) of
Rule 7 from the Ist day nf January 1994. It is certified that by giving retrospective effect
to the provisions of the sub-rule (3) of Rule 7, nobady is being adversely effected.

79)1)
“7A [deleted]

8. Recruitment by promotion or selection for appointment to State and Joint Cadre:-(")
The Central Government may, on the recommendations of the State Gavernment concerned and in
consultation with the Commission and in accordance with such regulations as the Central
Government may, after consuitetion with the Sate Goverrments and the Commission, from time to
time, make, recruit to the Service persons by promotion from amongst the Bsubstantive] members
of a State Civil Service.

8(2) The Central Government may, in special circumstances and on the recommendation
of the State Govemnment concerned and in consultation with the Commission and in
accordance with such regulations as the Central Government may, after consultation
with the State Government and the Commission, from ‘ime to time, make, recruit to
the Service any person of outstanding ability and merit serving in connection with the
affairs of the State who is not a member of the State Civil Service of that State Hput
who holds a gazetted post in a substantive capacity].

8(3) (a) Where a vacancy occurs in a State Cadre which is to be filled under the provision
of this rule, the vacancy shall be filled by promotion of a member of the State
Civil Service or, as the case may be, by selection of any other officer serving in
connection with the affairs of that State. :

(b) Where a vacancy occurs in a Joint Cadre which is to be filled under the provision
of this rule, the vacancy shall, subject to any agréement in this behalf, be filled by
promotion of a member of the State Civil Service of any of the States constituting
the group or as the case may be, by selection of any other officer serving in
connection with the affairs of any such State(s).

*9. Number of persons to be recruited under rule-8

# jig note 20 g

# guisied vide DOPT Notification No.1401651/36-AIS(1) cated 31.12.1997(GSR No.729E dt. 31.12.1997)
® Aaded vide MHA Nolificatin No.13/10/67-AIS{ill)}-A, gated 29.7.1958 AT

“ ind nole 23

® amenoed DOPT Notfication No 14015/51/95-A1S(1) dated 31.12.1997(GSR No.729E dt. 31.12.1997)
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(1) The Huritien of prresise esdited uadae rlia 3 in any Stats ar gronp of States shall nol,
H1 g e, eveeed 33 473 por sonk of e rummbier of danir pists undier (s Shate
Govarntrieil, Ceritrl Depuitaion Resarvs  Srate Deputation Ramsrvs and Trainibg
Farssnrye in relaiion 1 That Siate o 1 e g oup of States, in the Schedile to the ihdlern
Adriinietesitive Service (Fiestion of Cadre Strargth) Regulationa, 1955

Provided (hat the susmibier of persons racruited under sub-aile (2) of the rule 8 shall not
#1 BNy 1ime excead fifteen par cent of the number of persons racruited under rule 8.

Explanation For the purpose of callculiation of the posts under this sub-rule, fractions, if
any, #re 1o be ighared.

8(2) Notwithetanding anything contained ¥ this rule. in refation to the State af Jammu and
Kashmir the numiber of persons recruted under sub-~ule (1) shall not upto 30" April,
2007, eveond @ any fime ity pee cent of the number of senior posts under the State
Govorn ionl, oen, 3l deputs.on reserve. state deputation reserve and the training
renerve in relation 1o that State in the Schedule to the Indian Administrative Service

(Fixation of Cadre Strength) Regulafions, 1955
9(2A) & 9(3)|Omitted)

10 interprotation - Il any question ansés as to the interpratation of these rules the Central
Governmen! shall decide the same

11 Repeal and Saving - All rules corresponding o these rules and i force immediately
befote the commencemen! of these nles are hereby repealed

Provided that any order made of action taken under the rules 10 repealed shall be deemed
10 have been made O laken under the cormespondng provsions of these rules.

GOVERNMENT OF INDIA'S DECISIONS

Goverament of India's Decisions under Rule 3

1 The lien in the parent cadres of | C S. offcers permanently secorded 10 the 1LF.S. should be
permanently suspended and the officers gwen proforma promoton in mgher ranks in the parent
cadres whenever due In the vacancies caused by the suspension of the liens of these officers
appointments should be made an a provsionally sunstantve basis. Where such an officer is given
substantive proforma promotion and confrmed in a super Lme-scale post in the cadre, while serving
inthe LF S, he would acquire a lian in the post o which ne is prometed, Consequently the suspended
len i the lower post should be terminated and only the lien acquired in the higher past should be
permanantly suspended so thal he goes not hold §ens on twe posts at the same and he promeled
officer holding the lower past on a provisionally substantive basis can be appointed to it In @
substanlive capacily.

(GJ. MHA lefier No. 8/8i62-AIS(I1}, dated 23/5/1963 |

2 AN CS oficer of e judcary i has been noling an eaeculive post Intermilently
telwesn e date of commencement of e Consiton and he dale of commencameant of hass
Ruies would 7o b elgile ko @ Gedalon Dal be 5 & member of he LAS, Likewisa an LC.S,
afficet ol e judizan - wie has been LQIB0g @0 easouue post misnmillently before the dals af
somImencEment of hese Rules a0d e commencersnt of e Constiliion, wha Ras laler revanad @
he A{umg;au betoie the gate of owamreanet of Pese Rufes, cannet be declared 1o be mamber of
ihe LAS ;
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1G4 WlLew U.O. N, 1BLN0/E0 A8 N, Sated MY IVIEE M LA F. Ng. 115/58-41541) |
Government of India‘s Decisions under Rule 4

1.9, Under eub rdle (5), the Coverniment of fndia have decided that appaintmant ta the Juint
LAS tnadre for the Union Tertitories of Del and Himachal Pradesh on its initial constitution shall Be
by one or more of the following methods -

(i) by appointment of officers selected by the Special Recruitment Board, 1950/51 and
includad in List 1 and fiet 1 ynder the Extension to States Scheme who could not Be
appointed &o far 1o the 1A S in the ahsence of an All India Service cadre in Himachal
Pradesh and Delh

{ii) by transfer of 1A S officers from the cadres of the other States. Such transfers will,
however, take place only with the consent of the State Governments and the
individual officers concemned,

(i) by appointment of the canddates selected on the results of the |.A.S. (Special
Recruitment) Examination, 1956,

(iv) by promotion of officers belonging to the Himachal Pradesh Civil Services of at least
8 years' seniority and such of officers under the Oelhi Administration s have been
holding substantive appontments of status comparable to that of a Depuly Collector
under that Administration for a minemum pernad of & years;

(v) by direct recrutment from amaongst the candidates declared successful as a result of
the latest LA S Compettve Exammation conducted by the Union Public Service
Commission

1.2 Recruitment 1o the cadre after its intial constitution shall be made in accordance with the
Recruitment Rules.

2.1 Under sub-rule (5), the Government of India have decided that appointment to the joint
| P8 cadre for the Union termtones of Delrv and Himachal Pradesh on its initial constitution shall be
by one or more of the following methods -

(1) by transfer of 1 P.S officers from the cadres of other States, Such transfers will,
however, take place only with the consent of the Stale Governments and . the
individual officers concerned.

(2) by selection of officers belonging to the Police Service of Himachal Pradesh, who are
al present holding the posts of Superintendenis of Police and above, only officers
holding appointment wan exght years' senionty in the State or equivalent cadre will be
eligible for consideraton. Selectons will be made in consultation with the Umnian
Public Senice Comaussion: and

by direct secruitment from amongst he candidates declared successful as a result of
the latest 1P.S. Compeline Examination conducted by the Union Public Service
Commussion.

Recrutment to the Servce after the intial constilufion of the Service shall bs i
acoordance with the Recruknent Rules.

3

Pherd

22 Vil suoh Lt @5 the ot cadre i Ay cunstiulied and is able 10 pravide suilabls arficsrs
for all the posts included in 1he came, exsing Frengements in 1egs d o he staffing of varngus posts
wihating depuiation of offces fom ones Stales will CONMNUe.
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[G.l., M.H.A file No. 3/59/59-AIS(ll).]
Government of India's Decision unde,; Rule 5:

Under thic rule, it is not necessary for a female officer to obtain the formal permission of the
Government before marriage. : i

[G.I. M.H.A. letter No. 1/1/57-AIS(l), dated 6/2/1957.]
Government of India’s Decision under Rule 6A: |

.The Government of India have neld that Rule 6A will apply to vacancies arising in senior posts
in thg direct recruitmert quota after the date of introduction of the said rule viz., 24-9-1966. The direct
recruits who became eligible for appointment to senior posts against the vacancies in the direct
recruitment quota according to their seniority, prior to 24-9-1966(the date of introduction of rule 6A)
would be deemed to have been appointed to senior posts in accordance with para 4 of Ministry of
Home Affairs letter No. 23/46/63-AlS(lll)-Vo1. Il, dated 29th March, 1966 and as such they will
continue to be paid their pay in the senior time-scale of pay even under the introduction of rule 6A till
they are actually appointed, to senior posts or the vacancies disappear, as the case may be '

’ . [G.., M.H.A. letter No. 23/46/63-AlS(1I), dated 26/10/1 966.]

Government of India's Decisions under Rule 7:

The rate of annual recruitment for each State should be warked out, after taking into account
not only the maintenance element for meeting deaths, retirements and other casualties in the cirect

recruitment quota but also the growth element to meet the anticipated expansion of this quota.

[G.l., M.H.A letter No.6/21/64-A1S{l), dated 7/9/1964].

Government of India’s Decisions under Rule 8:

1. An officer belonging to a State Judicial Service recommended for appointment under this
rule shall be appointed only after obtaining the consent of the concerned High Court.

[G.l., M.H.A. letter No. F. 5/2/55-A1S(1), dated 29/12/1955.]

2.1t has been decided that the members of a State Police Service, the L.P.S., or any other All
India Service, that may be constituted in future, and its feeder Service, shall not be eligible for
appointment to the |.A.S. under this fule.

[G.l., M.H.A. letter No. F. 13/10/57-AIS(ll), dated 14/8/1958.]

Government of India's Decision under Rule

(1), it was decided that since the number of persons
t to exceed 15 per cent of the total number of posts
fraction even if it is more than one half, should be

1. In reference to proviso to rule 9
promoted under sub-rule(2) of rule 8 is no
available for promotion in a State cadre, any

ignored. . ‘
[G.I., M.H.A. letter No. F. 1/2/62-AIS(I). dated 26/9/1962'.]
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6. THE INDIAN ADMINISTRATIVE SERVICE
(APPOINTMENT BY SELECTION) REGULATIONS,
1997 E ' ’

In exercise of the powers conferred by section 3 of the All India Services Act, 1951 (61 of
1951) and in pursuance of sub-rule (2) of rule 8 of the Indian Administrative Service
(Recruitment) Rules,1954 and in supersession of the Indian Administrative Service (Appointment
by Selection) Regulations, 1956, except as respects things done or omitted to be done before
such supersession the Central Government in consuitation with State Governments and the Union
Public Service Commission, hereby makes the following regulations, namely:-

1. Short title and commencement-

(1) These regulations may be called the Indian Administrative Service (Appointment by
Selection ) Regulations, 1997.

(2) They shall come into force on the first day of January, 1998.
2. Definitions- In these regulations, unless the context otherwise requires:-

(a) "Committee” means the Committee as constituted under regulation 3 of the Indian
Administrative Service (Appaintment by Promotian) Reguiations, 1955;

(b) "Promotion Regulations” mean the Indian Administrative- Service (Appointment by
Promotion) Regulations, 1955; ) - i

(c) "Recruitment Rules" means the Indian Administrative service (Recmitmen{) Rules, 1954,
and .

(d) Words and expressions used herein and not defined but defined in the Indian
Administrative Service( Recruitment ) Rules, 1954 and Indian Administrative Service
(Appointment by Promotion) Regulations, 1955, shall have the meanings respectively
assigned to them in those Rules and Regulations.

3. Determination of vacancies to be filled: - The Central Government shall, in consultation
with the State Government concerned, determine the number of vacancies for which recruitment
may be made under these regulations each year. The number of vacancies shall not exceed the.
number.of substantive vacancies, as on the first day of January of the year, in which the meeting
of the Committee to make the selection is held. ' .

4. State Government to send proposals for consideration of the Committee.- (1) The

State Government shall consider the case of a person not belonging to the State Civil Service but
serving in connection with the affairs of the State who, .

(i) is of outstanding merit and ability; and
(ii)- holds a Gazeited post in a substantive capacity; and

(iii) has completed not Iesé thén 8 years of continuous service under the State Government
on the first day of January of the year in which his case is being considered in any
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p(_)s_l which has been declared equivalent to the post of Deputy Ccllector in the State
Civil Service and propose the person for consideration of the Committee. The numser
ot person proposed for consideration of the Committee shall not exceed five times the
number of vacancies proposed to be filled during the year:

Provideq that the State Govemment shall not consider the case of a person who
has'a_tlan_'\ed the age of 54 years on the first day of January of the year in which the
decision is taken to propose the names for the consideration of the Committee:

Proyided also that the State Government shall nol consider the case of person who, i
having been included in an earlier select list, has not been appointed by the Central
Government in accordance with the provisions of regulation 9 of these regulations.

5. Preparation of a list of suitable Officers by the Committee- The committee shall
meet every year to consider the proposal of the State Government made under regulation 4
and recommend the names of the persons, not exceeding the number of vacancies to be filled
under regulation 3, for appointment to the Service. The suitability of a person for appointment to the
service shall be determined by scrutiny of service records and personal interview:

Provided that no meeting of the Committee shall be held and no list for the year in question
shall be prepared, when '

(a) there are no substantive vacancies as on the first day of January of the year in the
posts available for recruitment of persons under sub-rule (2) to rule 8 read with
proviso to sub-rule (1) to rule 9 of the recruitment rules; or ’

(b) the Central Government in consultation with the State: Government decides that no
recruitment shall be made during the year to the substantive vacancies as on the
first day of January of the year in the posts available for recruitment under sub-rule
(2) of rule 8 read with provision to sub-rule (1) to rule 9 of the recruitment rules; or

(c) the Commission, either on its own or on a proposal made by the Central Government
or the State Government, considers that it is not practicable to hold a meeting of the
Committee during the year, in the facts and circumstances of each case.

Explanation- In case of Joint Cadres, a separate select list shall be prepared in respect of
each constituent having a State Civil Service.

6. Consultation with the Commission:-(1) The recommendations of the Committee made
under regulation 5 shall be placed before the State Government concerned which shall forward the
same to the Commission for approval along with

(i) the confidential records of the officer concerned; and

(i) the observations, if any, of the State Government and the recommepdations of the
Commitlee. .

(2) The State Government shall also forward the recommendations of the Committee and

its observations, if any, to the Central Government. The Central Govemment shall
forward their observations, if any, on the recommendations of the Committee, to the

Commission.
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7. Preparation of select list by the Commissicn.. (1) The Commission shall consider the
list prepared by the Committee, the observalions, if any, of the Central Govemnmnnt and the
Slat‘e Government concemed on the recommendations of the Committee and approve the list
sutject to the provisions of sub-regulation (2) which shall be termed as a selxct list.

(2) If the Commission considers it necessary to make any amendment in the list, it shall
consult the Central Government and the State Government concerned and after
taking into account the corments, if any, of the Central Government and the State
_Government concemed, may approve the list with such amendments, if any, as are in
its opinion, just and proper.

8. Appointment to the Service fro:ﬁ the select list.-

(1) Appointment of perscns who are included in the select list, and are willing to be
appointed to the Service, shall be made by the Central Government, within a period of
sixty days, in the order in whiich the names of such persons appear in tne select list:

Provided that the appointment of persons who are included in the select list shall be
made in accordance with the agreement arrived at under clause (b) of.sub-rule (3) of
rule 8 of the recruitment rules in the order in which the names of such persons appear
in the relevant parts of the select list:

Provided also that in case a select list officer has expressed his unwillingness for
appointment to the Service, he shall have no claim for appeintment to the Service
from that select list unless he informs the Central Government through the State
Government before the end of the year in which the: meeting of the Cammittee is held
to prepare the select list or within sixty days of the date of the letter conveying his
expression of unwillingness to be appointed to the Service whichever is later, revoking
his earlier expression of unwillingness for appointment to the Service. N

9. Power of the Central Gavernment not to appoint in certain cases:- Notwithstanding
anything contained in these regulations, the Central Government may not appoint any person
whose name appears in the select list, if it is of the opinion that it is necessary or expedient so to
do in the public interest. '

Provided that no such decision shall be taken by the Central Government without consulting
the Union Public Service Commission and without recording the reasons therefor.
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Annexun-Y

l. 0A_199/2009

CENTRAL ADMINISTRATIVE TRiDUINAL
PATNA BENCH, PATNA
OA No. 199 of 2009

B
Date of order : 9yDecember, 2009
_ CORAM ‘
Hon'ble Mrs. Justice Rekha Kumari, Member [Judicial]
Hon'ble Mr. Sudhir Kumar, Member [Administrative]

1. Md. Abdul Mannan son of Late Haji Abdul Latif, aged about 45
years, resident of Mohuddinpur, P.S. Habibpur, District -
Bhagalpur. At present posted as Assistant Engineer, Engineer-
inChief [Central's] Cell, Water Resources Department, Sinchai
Bhawan, Patna Presently residing at Y-2, Ashiana Nagar.

2. Satish Kumar son -of Late Sri R.C.P. Singh, aged about 45
years, resident of J-89, P.C. Colony, Kankarbagh, P.S.
Kankarbagh, District - Patna. Presently posted as S$.D.O.,
Western Embankment Sub Division, Bhaluahi, Western

N e Applicants.

Vrs.'

’ 1, The Union of India through the Secretary, Department of
__"-:-;j;Personnel and Training, New Delhi.

2. . The Union Public Service Commission, through its
Secretary, Dholpur House, Shahjehan Road, New Delhi. '

3.  The State of Bihar, through the Chief Secretary, Govt. of
Bihar, Old Secretariat, Patna.

4, The Secretary, Water Resources Development, Sinchai
Bhawan, Patna, Govt. of Bihar, Old Secretariat, Patna.

5. The Secretary, Department of Personnel and Administrative

Reforms, Govt. of Bihar, Old Secretariat, Patna.

6. The Join Secretary [Management], Water Resources
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QA _199/2009

Department, Sinchai Bhawan, Govt. of Bihar, Patna.
L esevesds Respondents.

Counsel for the applicant : Shri Khatim Raza
Counsel for the respondents [UOI]: Shri A.R. Pandey, Sr. SC

(S:punhsel-for the respondents [State of Bihar] : Shri Shekhar
ing ‘

ORDER

Sudhir Kumar, Member [A] : )

This application has been filed by the applicants with the
following prayers :-
8 [i] For an appropriate order/direction to quash the

e resolution of the Persomnel and Administrative Reforms

%epartment, Govt. of Bihar contained in memo No.

~‘_-‘a'i§"2178.dated 21.4.2001 [Annexure-A/2 and also to quash
. ~.?Ietter no. 7465 dated 8.7.2008 issued by the Under
_eéretary, Department of Personnel and Administrative
1.‘>:‘;"I'5\’:aforms, Govt. of Bihar, Patna [Annexure-25] whereby by
the Govt. of Bihar in purported exercise of power under
Regulation 4 [iii] of the IAS [Appointment by Selection]
Regulation 1997 [hereinafter referred . to as the
“Regulation”] framed under the Sub Rule [2] of the Rule 8
of the IL.A.S. [Recruitment] Rules, 1954 [hereinafter
referred to as the “Rules”], and for the purposes of the
aforesaid regulation made a declaration by which those post
belonging to the Non State Civil Service other than Bihar
Police Service and Bihar Administrative Service and Bihar -

1

i
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3. 0A _199/2009

Forest Service in the pay scale of Rs. 10,000-15,200 and
higher scale of pay have been declared to be ‘equivalent to
the post of Deputy Collector, in the State Administrative
Service with further stipulation that only incumbents of
such post who have remained in aforesaid scale of pay or
higher scale of pay for at least 8 years would become
eligible for consideration for selection to the IAS as per the
aforesaid Regulations, on the grounds that the aforesaid
resolution is ultravires }the Rules, -amounts to misuse
exercise of powers, is arbitrary and Violative of the Articles
14 and 16 of the Constitution of India.

8[ii] For an appropriate order or direcion to the

“yrespondents to consider the case of the applicants for
‘ :‘fappomtment to the IAS in accordance with the aforesaid
% {.'Rules and Regulations against the vacancies existing for
,?the year 2006, 2007 and 2008 and be pleased to further

. -‘command the respondents, State of Bihar to recommend

the name of the applicants found suitable as per the
Regulatibn 4 of the aforesaid ilegulation to the Committee
[as constituted under Regulation 3 of the LA.S.
(Appointrhent by Selection) Regulation, 1955 and
hereinafter referred to as the “Committee”] for its
consideration and onward recommendation for appointment
to the I.A.S. As the applicants have a genuine and serious
apprehension that the respondent- Govt. of Bihar in a
wholly malafide manner fail to recommend the names of -
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4, OA_199/2009 @
selected candidates from the Non State Civil Services of the
State for Appointment by Selection against the vacancies
available for the present year i.e. 2008 as i had done for
the past 3 years consecutively when the name of the
applicants who was found most suitable candidate for
appointment by the parent departmeit to the IAS in the
year 2006, 2007 and 2008 was not recommended by the
State Govt. on wholly inexplicable reasons.

8[iii] For an appropriate order or direction for accumulation
of vacancy for the year 2006 - 2008 as the applicants have

applied and their names were cleared by the required

P clearance such as Lokayukts, Cabinet Vigilance, Internal

\_..v

Vigilance and five years confidential report on every

/" 0.A. for the vacancies, 2008.

8[v] For any other relief or reliefs to which the applicants

may be entitled in law.
2. The applicants had also prayed for an interim relief or
difection to the Resbohdent No.2 [Union Public Service
Commiséion] to determine and notify the vacanciés for selection
of Non State Civil Services officers of Bihar to the IAS cadre of

Bihar in respect of calendar years 2006, 2007 and 2008 and not
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to invoke Rule 5[1][c] of the Regulation,1997 [hereinafter
- Regulation 19971 with regard to the vacancies of the year 2008.
3.  Acircular letter was issued by the Department of Personnel
and Administrative Reforms of Bihar, Patna, to all Departments of
the State Goverhment on 7.9.2006, seeking nominations of
candidates who were not in the State Civil Services, who had
excellent capability and qualities, and had not crossed 54 years of
age on 1.1.2006, and had minimum 8 years of experience as a
Gazetted Officer in a post equivalent to Deputy Callector in
accordance with the decision of the State Government dated
21.4.2001 circulated along with that. Through - that
memorandum dated 21. 4.2001 enclosed as Annexure-A/2, it
was mentioned that all services of the State Government which
had pay scale of Rs. 10,000-15,200 and above, and did not
belong to the Bihar Forest Service, and the Bihar Police Service,
or Bihar Administrative Service, would become eligible for
consideration under these Rules. The applicant no.1, who was
working as Assistént Engineer, Jalvigyan Nideshalay at Anisabad,
fiﬁ:métgg& applied against that circular of vacancies enclosing his

]

“]'1@ bio-data. Similarly, the applicant no.2 also applied
iy ;
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6. OA_199/2099
through his letter dated 3.9.2006, along with his bio-data, wirie

he was posted as Executive Engineer, at Western Embankment

Division, Nirmali, Supaul. It appears that the Departmental
Screening Committee met thereafter, but did not recommend
the names of either of these two applicants. Thereafter, they filed
their representations dated 10.12.2006 and 12.12.2006
[Annexure-5/A and Annexure-5/B], challenging the prescribed
requirement of 8 years of service in the pay scale of Rs.
10,000015,200. Their further contention was that under Rule 4
[3] of the said Regulations, 1997, no equivalence of any post of
Non State Civil Services had been declared equal to the post of
Deputy Collector by the Govt. of Bihar, and for the purpose of
determination of such equivalence for such declaration, a
committee had been set up by the Bihar Government through
circular no.558 on 22.1.2000. After detailed deliberations, the
aforesaid committee came up with a recommendation, which was
accepted in toto by the DPR, and equivalence to the said pay
scale of 10,000-15,200 for at least 8 years was prescribed
" “thereafter. The applicants' contention was that a general
v, A

2N . .
’% d."(}k%\te [Deputy Collector] and an Engineering graduate,

P
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appointed  to Gazetted Class - 1t post through Binar Public

Service Commission, are both appointed at the entry level in the
same pay scale of Rs. 6,500-10,500. Hence, their contention was
that the denial to an Engineering graduate of the rank of Deputy
Collector holding the post of Gazetted Class-II post equivalent to
Deputy Collector is a great anomaly, as an Engineering graduate
has to render one extra year of education in obtaini}ng a degree
of graduation. Their further contention was that though as.per
circular dated 21.4.2001 enclosed to the circular calling for
names under Non SCS category, an Engineering graduate would
have had to render at least 20 years of service iﬁ achieving the

pay scale of Rs. 10,000-15,200 and then require another 8 years'

service in that pay scale. to be able to be recommended for

selection for IAS. Their contention was that, the requirement of 8
years' service in the pay scale of Rs. 10,000-15,200 was not just
and proper, and they prayed for this Tribunal to do away with the
anomaly.

4. 1t was accepted by the applicants in O.A. that the

m sification in various class of posts in the service of State of

Y e
A

1 P “
e wgq >
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v v’ £
™~ 4 020 B4
?

determined by the statutory rules framed by the Govt. of i
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o OA_193/2009
pihat in the year 1956, termed as Bihar Gavt. Classification of

gervices/Posts, Rules, 1956. Their contention was that since the
basic pay of Assistant Engineer [Basic Grade] and the basic pay
of Deputy Collector [Basic Grade] is the same, any exercise
regarding the classification of posts and declaration of their
classification vis-a-vis posts of all other services has to be based
upon the 1956 Bihar Government Classification of Services/Posts
Rules. Tt was further stated that IAS Appointment by Selection
Regulation, 1956, stood amended w.e.f. 30™ March, 1989 by
raising the requirement of minimum continuous service in
Gazetted posts from 8 years to 12 years as one of the eligibility
criteria while at the same time, dispensing with the requirement
of Class-1 status of the Non State Civil Services officers involving
duties comparable in importance and responsibilities to that of
Class-1 officers in 2 Gazetted post in the State Civil Service, and
have pointed out that in the case of T. Sham Bhatt vs. U.O.1. &
others decided on 29.7.1994 [1994 Suppl. (3) SCC 340], the

Hon'ble Supreme Court | had struck down the 1989 amendment

and being violative of Articles 14

> 3‘& of the Constitution of India. It was pointed out by the

3
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applicants that after the decision of the Hon'ble Apex Court in T.
Sham Bhatt case, the IAS [Appointment by Selection] Regulation,
1956, was further changed to bring about the present position

w.ef. 1.1.1998. After this, the Govt. of Bihar had gone through

the motions of setting up an Expert Committee, and after
examining the recommendations of that Committee, it had
issued the equivalence notification dated 21.4.2001 [Annexure-

A/2]. They further pleaded that like the Central Govt. which

revised its pay scales in of Central Govt. Servants in 1973, 1986
and 1996, the State Govt. had also its 4 Pay Revisions in 1973,
1981,. 1986 and 1996.

5. The applicants have further submitted that when on

19.3.2007 the Departmental Screening Committee of Department

of Water Resources of Govt. of Bihar met, they asked the
Department to submit the internal Vigilance Report of the
Department in respect of the four candidates including the two

applicants of this O.A., and that the Internal Vigilance through

its .report dated 3.4.2007 reported that only the instant
;;za‘;;f:i?%cants were found to be having no disciplinary proceedings or

Aes against them during their entire service. Therefare, -
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through memo dated 4.4.2007 of ‘the water Resources

Department the applicants were asked to give details of any
extra ordinary work done by them, in response to which they
submitted their replies along with appreciation certificates vide
Annexures-A/11 , A/12 and A/13. Thereafter, through memo
dated 11.5.2007, the Water Resources Department of Govt. of
Bihar sought DPAR's re-considération .for dispensing with the
requirement of 8 years serv'ice in the pay scale of Rs. 10,000-
15,200 .but no reply to that request appears to have been
received. The applicants further claimed that they were found
eligible for consideration for appointment to IAS in the Non
SCS category on the basis of -[i] Report from Lokayukt, [ii]
From Internal Vigilance, [iii] Candidates' 5 years' confidential
report from the concerned department, and [iv] Cabinet Vigilance
report.
6. In spite of this, the Departmental Screening Committee
Meeting held on 5.11.2007 did not recommend any case for
consideration by DPAR. Vaéancies for the year 2008 were again
,/”‘ s c&rculated by the DPAR, Govt. of Bihar through their letter dated

28 }3 2008 The applicants apphed once again. The Departmental
gt
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Screening Committee met again on 14.5.2008 and again on 20"

May, 2008, the Water Resources Department wrote to the DPAPR.
seeking relaxation and re-consideration of the criteria of the
officers having served for 8 years in the pay scale of Rs. 10,000-
15,200. This request was this time specifically negatived by the

. DPAR, Govt. of Bihar, on 8.7.2008.

7. The contention of the applicants is that Regulation 4 of the
said Regulation, 1997, talks about equivalence to the post of
Deputy Collectors and State Civil Services, but does not mention
8 years' continuous service in the pay scale of Rs. 10,000-
15,200. Their contention is that rather the Regulation 4 only
states that the applicant should have completed not less than 8
yeérs of continuous service under the State Govt. on a post
declared equivalent to the post of Deputy Collector, but since no
particular pay scale has been mentioned in the Regulation 4, the
imposition of the condition of any such pay scale by the Bihar
Govt. could not be binding in law, and this is bad in law. They
also contended that the requirement of 8 years' service in the

mentioned pay scale, as prescribed by the notification dated

£%.2001, had been adopted as it is by the Govt. of Jharkhand
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also, through, their notification dated 1/.1.2003, which was
v A ¥ @
challenged in O.A. 221 of 2001 before the Ranchi Circuit Bench

of CAT, and that the Government of Jharkhand notification stood
quashed and -set aside by the orders in that O.A. dated
13.1.2006. By implication, they contended that that equivalence
stood quashed and set aside in respect of the State Government

of Bihar also. They had also contended that in the light of 6™ Pay

Commission, the Govt. of Bihar had declared various services of

tne State as premier services , vide their resalution dated

17.1.2009, as follows :-

“1.. Bihar Engineer Service,
Bihar Administrative Service,
Bihar Police Service,

Bihar Medical Services

Bihar Veterinary Service,

Bihar Finance Service. "

| 8 The applicants submitted that Bihar Administrative Service
and Bihar Engineering Service have in this connection been
braéketed as being equivalent in status, and an inference has to
be drawn that the officers of both the services are equivalent in

rank and file at all levels from the entry level onwards. In the !
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: of this s iSSi l

light ubmission, the applicants stated that any such
stipulation of 8 years' continuous service in respect of Non SCS
officers, which stipulation did not apply in the case of the SCS

officers of Bihar Ac'lministrative‘Service for the purpose of their

promotion, Was improper and unjustified. As a result, they have
prayed for quashing the resolution of Govt. of Bihar isSued
through memo dated 21.4.2001, and to quash the letter dated
8.7.2008 issued by the DPAR, Govt. of Bihar, Patna [Annexure-
p/25] by which the Govt. of Bihar had sought to again apply the

contents of the memao. The applicants further contended that

the State Govt. of Bihar had failed to recommend any names for

such Non SCS Appointment DY Selection to IAS Bihar cadre for

the years 2006, 2007 and 2008, while the applicants have

e vacancies in 2007 and 2008 but

continuously applied for thes

nsidered for appointment to IAS of Bihar

their cases were not €O

cadre. In support of their contenions: they had annexed the order
of of this fribunal, Circuit pench at Ranchi, in 0.A. No. 221 of

‘ | p/27 of the 0.A.l.
= 2001 dated

12.11.2008[ Annexure:
dent No.2,

5 filed their written i

the Respon yprsC filed written .

3 and
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ctatement on behalf of the State of Govt. of Bihar. Both the
applicants then filed their supplementary affidavit also in support
of their contentions.
10. The Respondent No.2, UPSC explained the procedure for
Appointment by Selection to IAS under the said Regulation,
1997. It clarified that the Govt. of India, DOPT had through their
letter dated 13.3.2008 determined two vacancies for appointment
of Non SCS officers to the IAS of Bihar cadre, subject to the
State Govt. furnishing the following certificate :-

—— certified that there are Non-SCS officers working in
F}’.\_\"g)\"\a‘- ,;:"
B

o State who are of outstanding merit and ability and filling

LT .\
" ' ‘

* A !(g }@‘ two vacancies from amongst these Non SCS officers

. 2dd be in public interest.”
\i;ﬁz:h:' he Respondent No.2, UPSC had then addressed to the
Chief Secretary, Govt. of Bihar, a letter dated 31.3.2008 asking a
proposal to convene a meeting of the Selection Committee to
prepare the select list. However, N0 proposal was received from
the State Govt. till 31.12.2008. Thereafter, under Regulation 5 of
the Regulation, 1997, the UPSC decided that it was not

practicable to convene the Selection Committee Meeting  for

& Scanned with OKEN Scanner



5. OA 199/2009 @

the year 2008, which decision was conveyed Ey it Lo i

e Govt. of
india and the State Govt. on 15.1.2009. As regards criteria for.
recommending the officers, the UPSC stated that short—listi‘ng
and recommending Non SCS officers for selection for promotion
to the IAS is under the sole purview of the State Gva., and
declaration of the equivalence of the posts in tne State Govt. to
the post of Deputy Collector is also within the purview of the
State Govt. It further clarified that the provisions of the said IAS
[Appointment by Selection] Regulation, 1997, are distinct from
'the provisions of IAS [Appointment by Promotion ] Regulation,
1955, since a State Civil Service Officer has a right to be
considered for promotion to the IAS with reference to his position
in the seniority list of the State Civil Service, subject to fulfillment
of the other eligibility criteria laid down in the Regulatibns. On

the contrary a Non State Civil Service officer has no such

immutable right to be con5|dered for appointment to the IAS in

fhe order of any seniority list of the service to which he belongs.

o . .
\r,'mz.(;; 4';1,?{\Was reiterated that Appomtment by Selection is to be resqrted

0*¥6§§|Y in special circumstances, and the appomtment of Nen

o ] o fficers by Selectlon under the Selection Regulations, 1997,

|
4
|
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eree

i kin to t
js not 2 he scheme of consideration of 5¢5 officers for

promotion to the IAS under the Promotion Regulations, 1955. It

rurther submitted that the Selection Regulations do not provide

for preparation of year-wise select list for selection of Non SCS
officers for appointment to the IAS as in the case of State Civil
service officers. It also stated that there is no provision in the
selection Regulations, 1997, that the officers sponsored for a
particular year will be -cansidered ag%inst vacancies for
subsequent years if the Selection Committee Meeting for the year
in which their names were sponsored, is not held for some
reason. It further clarified that the proviso for year wise
preparation of Select Lists is applicable only in respect of

Appointment Regulations, 1955, applicable to State Civil Services

officers. It further stated that the UPSC has already invoked the

provisions of Regulation 5(c] of the said Regulations, 1997, and

declared that it was not practicable to convene the Selection

he select list of 2008 for
icers of the State of Bihar to the IAS

iar Cadre, as no proposal has been received from the State

& Scanned with OKEN Scanner
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was without any substance, and was liable to be dismissed

12. In their written statement filed on behalf of the

“~

Respondents No.3 and 5, the Chief secretary and the Secretary,
pepartment of Personnel and Administrative Reforms, Govt. of
Bihar reiterated the Regulations, 1997, which referred to the
earlier Regulations, AIS [Appointment by Selection] 1956, which
was in force prior to the Regulations, 1997. In that earlier
Regulation, the eligibility of Non State Civil Service Officers for
c;onsideration of their cases has been mentioned as follows :-

“[i] are of outstanding merit and ability; and

[ii] have combleted not less than 12 years of continuous

service in a gazetted post under the State Government or in

, t{\\e case of Joint Cadre, under any one of the State

adre, holding that post

'}ernments constituting the Joint C
h

Tyt )
B4 o bstantive capacity and propose the names of officers

itable for appointment to the service.

Provided that the Gtate Government shall not |

b ordinarily consider the cases of persons who have attained‘

the age of 54 years.”
d “that under the 199

. 7 Regulations, the .. v
13. 1t was submitte < 5 E

i
» o B R ke

3
$iEt
i
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eligibility criteria for Non SCS officers has been changed from the
minimum 12 years' continuous service in gazetied post, to 8
years' minimum continuous service in any gazetted post which

was declared equivalent to the post of Deputy Collector of the
State Civil Service. It was further submitted thé\t in the State of
Bihar, earlier the posts of Non SCS officers had not been formally
“declared equivalent to the post of Deputy Collector, and
therefore, in order to make necessary policy with respect to
such equivalency, it was decided to apply yardsticks in terms of
the decision of the Hon'ble Supreme Court dated 29.7.1994 in
Civil Appeal~ No. 106 of 1994 , T. Sham Bhatt vrs. Union of India
and others [1994 Suppl. [3] SCC 340]. A Committee was
constituted by the Govt. of Bihar under the' Chairmanship of
Shri B.B.Lall the then Director, LNM Institute of Economic
Development and Social Change, Patna, along with 7 other
senior IAS officers, vide Resolution No. 558 dated 21.1.2000. It
was stated that the recommendation of the Committee was
T made available to the Government in September, 2000, which

\ﬁﬂd’ ~<\§
[ é{edfﬁo the impugned notification dated 21.4.2001 annexed by the

:‘.6" L5

rfl 3p§¥¥ant to the O.A. as Annexure-A/2. It was, therefore, i

. ff”
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submitted that the equivalence of posts of Non SCS officers with

the Deputy Collectors of State Civil Services as presently declared

is the considered decision of the State Govt., and has followed

the yardsticks laid down by the Hon'ble Supreme Court in its
judgment dated 29.7.1994 in the case of T. Sham Bhatt vs.
U.0.1. & others. It was further stated that various departments

had been requested to select the outstanding candidates from

among the officers under their control, and the internal

Cepartmental Screening Committees constituted for this purpose
considered mainly the duties of the holders of the pasts which
carried equivalent administrative duties as well as technical
duties. It was submitted that such criteria was based upon the
definition of State Civil Services as given in | the IAS
[Appointment by Selection] Regulations, 1955. In the light of
these submissions, the respondents no.3 and 5 prayed that this
0.A. may be dismissed as pre-mature and without having any
merit.

14. In fheir supplementary affidavit dated 31.8.2009, the

icants sought to bring on record the order dated 21.8.2009

by the Hon'ble Jharkhand H'igh Court at Ranchi in Writ ‘il

i

Skt i
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petition, W.P.[C] No. 2464 of 2006, the State of Jharkhand vs. |

v.0.1. & others. It was submitted that the Govt. of Jharkhand

had adopted the Govt. of Bihar notification dated 21.4.2002 in

toto vide their notification dated 17.1.2003, which had been

challenged in O.A. 221 of 2001 before the Ranchi Circuit Bench
of this Tribunal, and which notification was set aside by order
dated 13.11.2006 passed in that O.A. by the Ranchi Circuit
Bench. The State Govt. had felt aggrieved by the said order of
Ranchi Circuit Bench dated 13.11.2006, and had filed the Civil
Writ Petition No. 2464 of 2006 before the Jharkhand High Court,
Ranchi, and the Hon'ble High Court was pleased to dismiss the
writ petition on 21.8.2009, holding.further that it had not found
any reason to interfere with the orders passed by the CAT,
Circuit Bench, Ranchi. They, therefore, prayed that the orders of
this Tribunal in O.A. No. 221 of 2001 Ranchi Circuit Bench dated

13.11.2006 in the case of Arun vs. U.0.1. and others had, thus,

become final, and had to be applied as itis to the present case

he applicants in the State of Bihar also.

The arguments and counter arguments made before this

dents have been:
icants as well as respon
,ﬂl by the app!

e R ek R

i
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weighed and considered in detail.

Rd - | i |
16. In this case,Awhnle coming to the subject of deciding the

equivalence of Non State Civil Services to the State Civil

Services, the Govt. of Bihar had constituted an independent panel

to go into the question of nature of functions of different

services in order to suggest equivalence and have thereafter
followed the equivalence as suggested by the Expert Committee.
Even though the officers belonging to many services of the State
Government may or may not have been selected by a common
recruitment process, but once they are assigned to different
services, and function in such services as officers at various
levels, the type of work experience which they gain over the
years is different in the case of each such service. The Indian
Administrative Service is one of the Apex Servuces available at

the State level, where the Administrative Ofﬁcers of the State

,ff,:;:::-;‘.-,._...Administrative Services, who have performed similar nature of
% i o =% |

J':.':Afur;ctlons albeit at @ Iower level, naturally have an advantage.

$ . ; iv g
: - @ ,,, C 1
. 7~ ey 8

e 75rw1th this in view that a very large proportion of the 1/3 of

U’e State s Cadre Strenth in IAS is reserved for promot|on from

B a/r/n ong the State Civil Services. It is expected that the officers ",
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f such State Civil Services Would have helg
posts performing

quch adrmmstrative/magustenal/quasi judicial
o | ia and other
responsibilities, which would qualify them to e ap t
e to perform

the duties of an officer of Indian Administrative Service better
sfter being promoted to that service, As has been laid down by
the Hon'ble Supreme Court in Para 19 in T Sham Bhatt's case,
the Non-SCS Officers must be discharging equivalent duties and
responsibilities. Merely being placed in the same pay scale is of

no avail in itself.  Since the gamut of work experience gathered
by the Officers of the Non-State Civil Services is entirely
different, and they deal with different aspects of governance of

the State Government, it cannot be said that they have also had

a similar grooming for becoming eligible for selection to IAS. Up

to a certain level of seniority, they may not have gathered

of them may
sufficient administrative experience, and many

y duties and functions parallel to the

have never performed a0

equire erial O cial experience
" ired administrative magist rial or quaSI ]Udl .
!

E R, rtain stage of seniority in thelr

&a
Un es have reached @ " ‘
‘ l ey of seniority within their

ore, a level

"feﬁpe.ctlve services. Theref
determmlng

the equivalence of Non State .

X egﬂectlve services for
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civil Services and State Civil Services is a very worthwhile
concept, which has been followed by the State Governments all
over India, and has not been set aside by the Hon'ble Supreme
Court in T. Sham Bhatt's case, which had concerned itseit;}'.wiih .
the grouping or clubbing together of Class II Services with t.he
Class-1 Services for determining the zone of consideration. In
fact it has been held that such a declaration of equivalence of
Non SCS Services is a sine qua non for the exercise of the power
df selection for such appointment to LA.S. If, while operating
within the parameters as laid down by the Hon'ble Supreme
Court in T. Sham Bhatt's case, the State Govt. of Bihar has
prescribed level of seniority in Class-I Non State Civil Services,
at which it considers that those officers of Class-1 Non State Civil
Services, would have acquired sufficient variety of work
e expenence to enable them to be placed to be considered for

S at par with the State Clvn Services officers

et -A )Whafépever can be found with any such prescnpt|on Therefore,

Lyl '..,,.‘,f :,:«thé‘// | contentuons of the applicants that the circular dated

21.4.2001 of Bihar Govt. is liable to be set aside as not being in -
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conformity with the findings of the Hon'ble Supreme Court in
T.Sham Bhat's case is not acceptable, and it cannot be held that

the said resolution amounts to a misuse of the exercise of

WY 4
'

powers of the State Govt., or that it is in any, arbitrary or
violative of Articles 14 and 16 of the Constitution of India in any
manner whatsoever. In the case State of Sikkim vs. Surendera

Prasad Sharma, the Hon'ble Supreme Court had held that in

examining the challenge to the constitutionality of State actioh,

lased upon violation of Articles 14 and 16 of the Constitution, the

emphasis must not only be on examining the “de jure equality” of

persons grouped together, or compared to each other, but also
W on the “de factaequality” of persons so grouped together or

compared to each other.

17. The contentions of the ld. counsel for the applicants in

regard to the applicability of the decision of concurrent bench of

L st B
LT,

""érgzgr'siCAi;{iﬁi"Circuit Bench at Ranchi in O.A. No. 221 of 2001 dated
T, R |

%@06 have also been gone into in detail. In paragraph 59

. 2

‘iudgment, it was very clearly laid down that only the

s,

Lo % khand declaring equivalence of Non
‘\'&"-‘,";"‘,-"sr 1 FiF i t. Of Jhar A
sa,, - NOtification of Gov _

SCS officers of Jharkhand belonging to Engineering Services in } .

i e B
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the pay scale of Rs. 10;000-15,200 with that of the Deputy
Collecters [6500—10500j‘ was held to be bad in Iaw,> and was
accordingly quashed and set aside, and it was directed that the
matter may be considered in accordance with law and extant
orders, and what had been discussed in that O.A. It is very clear
that the benefit of operation of that order of the Ranchi Circuit
Bench is not available to the present applicants in Bihar. Whilé
passing that order on 13.11.2006, the concurrent bench had
discussed, but had not set aside the naotification of the Bihar
Government, which the Jharkhand Govt. had. followed with some
modification in the notification set aside by that Bench through
that judgment. Therefore, there is no merit in‘ the cantentions of
the applicants that Annexure-A/2, the notification of Bihar

G'"‘Vehrnment dated 21.4.2001, is bad in law in any respect

Wﬁa’éﬁsﬁéever. The further contention of the applicants that the

1'-H0n"b1e Jharkhand High Court having up-held that order of

Ra,.,chll Circuit Bench in O.A. No. 221 of 2001, would also |pso
B facto automatically affect the 1mpugned notlﬁcatlon of the Blhar
. Govt., is also not Iegally correct. The proceedlngs in Patna Bench

of fhe Tribunal have to follow the mterpretat!on of laws, and -
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can be found against any such notification. Any such equivaianas

nmenLarg

of duties and responsibilities would be impossible to be so

notified in the absence of any specific reference to the pay

scales of the respective posts, and cannot be notified in a
vacuum, by themselves, on a stand alone basis. A comparison of
‘the importance and responsibilities comparable to the posis of
Deputy Collectors has to have a comparison of the pay scales as
a beginning point, as is implied in the orders of the Hon'ble

Supreme Court in T. Sham Bhatt's case also.

1. While the applicants have a case to be considered for

selection to the 1AS, they cannot claim any right of any such
selection. If for any reason whatsoever, the State Govt. of Bihar
has not found any officer among the Non State Civil Services
suitable for the years 2006, 2007 and 2008 for being selected
for"appomtment to the Indian Administrative Service , the
apphcaﬂts cannot claim as a matter of right that such
appomtments by selection against Non State Civil Service quota
m these years ought to have been made compulsorily. As has
. bgen clarified by the UPSC in their reply affidavit, paragraphs 5.1
and 5.2 of Regulation 5(c) of IAS [Appointment by Selection]
Regulation already provide that when either it is not practicable
to convene a meeting of the Select Committee Meeting in order
to prepare @ Select List of Non State Civil AService candidates for '
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a particular year, or no Non SCS officers of a State are found to
be suitable for such appointment by »selection against the Non
SCS quota in IAS for a partlcular year, those vacancies,
therefore, would revert to the SCS quota vacancies. Obviously,
this Regulation has been framed only with the contingency in '
mind that it should not be compulsory and binding for the State
Government to unnecessarily suggest or recommend the names
of Non SCS officers for selection for appointment to the IAS,
when on the basis of the criteria properly prescribed and the -
available records, they are not able to find any such suitable
officers fit for béing recommended fon; such appointment by
selection. The applicants have had a chance at such
consideration, and have not been found fit on the basis of the
criteria prescribed for such selection even by rtheir own
Departmental Screening Committee. Hence, they have no‘ case

now.

::"x::r%\ In view of this, the O.A. is rejected. No orders as to costs.
Pl X ad }o WD
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IN THE HIGH COURT OF JUDICATURE AT PATNA

Civil Writ Jurisdiction Case No.10616 of 2010

S

1- Md. Abdul Mannan, $/0 Late Haji Abdul Latif, R/O Mohiuddinpur, P.S.
Habibpur, District- Bhagalpur, At Present Posted As Assistant Engineer ,
Engineer In Chief (Central's) Cell, Water Resources Department, Sinchai
ahawan, Patna Presently Residing At Y-2, Ashiana Nagar, P.O. Ashiana
> P, Rajeev Nagar, District-Patna.

M& nkarbagh, District- Patna Presently Posted As S.D.O.,
Western Erffbankthent Sub Division, Bhaluahi, Western Embankment

- Supaul.

Petitioners

Versus

1. The Union o ia through the Secretary, Department Of Personnel and

blic Service Commission, through Its Secretary, Dholpur
, Shalijehan Road, New Delhi.

#PiC State Of Bihar, through the Chizf Secretary, Govt. Of Bihar, Old
Secretariat, Patna .
4. The Secretary, Water Resources Department, Sinchai Bhawan, Govt. of
Bihar, Patna.
5. The Secretary, Department of Personnel and Administrative Reforms,
Gowt. of Bihar, Old Secretariat, Patna,
6. The Joint Secretary (Management), Water Resources Department,
Sinchai Bhawan, Govt. of Bihar, Patna.

........ Respondents

Appearance ; |
For the Petitioners : - Mr Y. V.Gir, Sr. advocate

Mr. Khatim Reza, advocate

Mr. Syed Firoz Raza, advocate

2 Respondents @ Mr. Lalit Kishore, (AAG 3)

For the M. Piyush Lal, AC to AAG 3

Mr. Raghib Ahsan (Asst. SG)
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Patna Hi
igh Court CwWIC No.10616 of 2010 (8) dt.24-02-2012

24-02-2012

CORAM: HONOURABLE MR. JUSTICE SHIVA KIRTI SINGH
and

HONOURABLE MR. Ju STICE ADITYA KUMAR
TRIVEDI
ORAL ORDER

(Per: HONOURABLE MR. JUSTICE SHIVA KIRTI SINGH)

Heard the parties. The orders under challenge are that
of Central Administrative Tribunal, Patna Bench dated
22-12-2009 (Annexure-1) and notification by State Government
dated 21-4-2001 (Annexure-2).

2. The earlier orders passed in this case indicate that
petitioners have strongly relied upon judgement of Central
Administrative Tribunal, Circuit Bench, Ranchi (annexure-35), as
affirmed by a Division Bench of Jharkhand High Court by
judgement dated 21-08-2009 (annexure-36) for advancing a
submission that identical issues have been decided in favour of
similarly situated employees of Jharkhand State and there was no
good reason for taking a different view by the Central
Administrative Tribunal, Paﬁna Bench Patna in the impugned order
dated 22-12-2009 in O.A. no. 199/2009 (annexure-1).

3. This court was informed at earlier occasions that the
State of Jharkhand had preferred appeal before the Supreme Court
against the judgement of the Jharkhand High Court contained in
annexure-36 and hence, this court had kept the present matter
pending as is ai:parent from our order passed on 31-8-2010. By
that order certain interim directions were made for continuation of

carlier interim order dated 3-8-2010. The SLP (Civil) No.
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Patna High Court
Cwic No.10616 0f2010 (8) dt.24-02-2012

I ﬁ

i(:py of that order ig available on record as annexurre-5 to IA. No.
) 38/2012 filed op behalf of the petitioners. From the order it
t::;:i :i:ft:e Ssltlpreme Court heard the parties before allowing

Ate of Jharkhand to withdraw the appeal. Tt was

clarified that all interim orders would stand vacated and thz Union

P 4 ° . .
ublic Service Commission will be at liberty to declare the results

which had been withheld op account of orders of that court.

4. Tt is not in dispute that the State of Bihar had issued a
resolution dated 21-04-2001 (Annexure-2) declaring equivalence
of posts under Non civil services of the State with that of Deputy
Collector in. connection with IAS (Appointment by Selection)
Regulations, 1997. Following the said resolution the State of
Jharkhand also issued similar resolution dated 17-01-2003.
Admittedly, equivalence notified by the State of Jharkhand was
verbatim reproduction of the resolution of State of Bihar. The
resolution of State of Jharkhand like the resolution of State of
Bihar determined the equivalence of posts of Civil Services other
than Forest Service, Police Service and Administrative Service
(Non State Civil Services) with the post of Députy Collector of the
State Civil Services by providing equivalence with posts in the
pay scale of Rs. 10,000/~ 15,200/~ or higher scales and only on
acquiring minimum experience of eight years, the incumbents
would be entitled for consideration like a ‘Deputy Coliector in the

State Civil Services for recruitment 1o IAS under the IAS

(Appointinent by Selection) Regulations, 1997.

5. Some officers W |
£ Jharkhand but claimed right of consideration from earlier
State o

ho had subsequently been allocated to

(} Scanned with OKEN Scanner



Ranchi, The;
eir challenge to the resolution succeeded and the

1-2006 (annexure-35) held that the
ntrary to the principles indicated by

Indi se of T. Sham Bhat Vs. Union of
n .
1a & Anr, reported in (1994) Supp. (3) SCC 340. The

Trib i id
unal which considereg the submissions advanced on behalf of

Tribunal by order dated 13-
Impugned equivalence was co

the Supreme Court in the ¢q

State of Jharkhang ag well as State of Bihar which was also one of

the parties, found the equivalence to be contrary to the principles

laid dowsn Sy the Supreme Court which required consideration of
pay scales as well as duties and responsibilities of the posts in
question. Hence, the Tribunal declared that the equivalence of non
SCS officers belonging to Engineering Service in the pay scale of
Rs. 10,000/ 15,200/~ with that of Deputy Collectors who are in
the scales of Rs. 6500/- 10,500/- was bad in law. Relevant
resolution was quashed and the matter was directed to be
reconsidered in accordance with law and the order of the Tribunal.
The exercise was to be completed within three months from the
receipt of that order. The State of Jharkhand challenged the
judgement of the Tribunal by filing a writ petition before the
Jharkhand High Court bearing WP (C) No. 2464/2006, That writ
petition was heard by a Division Bench and by an exhaustive and
well considered judgement the Division Bench concurred with the
views of the Tribunal and dismissed the writ petition by order
dated 21-08-2009 (annexure-36).

6. Learned counsel for the State of Bihar tried to
considered and decided by the Circuit

. . dy
_apitate the 1Ssues alrea .
b the Jharkhand High Court by placing

Bench of the Tribunal and

B oyt st
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Jharkhand High Court had fallen in error in deciding the
equivalence only on consideration of pay scales.

7. In the light of aforesaid submission we were taken
through the relevant paragraphs of the judgement of the Tribunal
as well as of the High Court by Mr. Y. V. Giri, learned senior
counsel appearing on benalf of the petitioners. From paragraphs
16, 19, 20, 27, 30, 40, 45, 47, 48 and 52 to 54 of judgement of the
Tribunal and from paragraphs 30 and 31 of the judgement of the
Jharkhend High Court it was shown that the correctness of
equivalence was decided not only on the basis of pay scales but

also on the basis of responsibilities and duties of the post. Hence,

/
[

on merits we do not find any error in the views of the Tribunal in
its judgement and order contained in annexure-35 and of the

Jharkhand High Court contained in annexure-36 so as to take a

different view.

8. We also find substance in the submission advanced by
Mr. Giri that State of Bihar was a party to the proceeding before
the Circuit Bench of the Tribunal as well as before the Jharkhand
High Court and it has accepted their judgements and orders inspite
of the decision being contrary to the stand of the State of Bihar
and hence, the issues decided in those judgements should be held
to be binding upon the State of Bihar also.

9. In view of aforesaid discussions and findings, we find
that the Central Administrative Tribunal, Patna Bench has taken
ew in the matter by refusing to follow the

an erroneous Vi

judgement which the same Tribunal rendered at Circuit Bench,

Ranchi earlier. There was no good reason for the Patna Bench to
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Tharkhand High Court dated 21.08-2009 was also cited before the
Patna Bench of the Tribunal but it was not accorded the value
Which it deserved. The views of another High Court may not be
binding upon the Patna Bench of the Tribunal but the judgement
of the Jharkhand High Court definitely had persuasive value and
good reasons were tequired to take a contrary view. We do not
find any good reason in the impugned judgement whereby
challenge to a similar resolution of the State of Bihar has been
rejected only by observing in paragraph 18 that it is of utmost
importance to compare the nature of posts and the duties and
responsibilities discharged in such posts by the Non SCS officers
for judging their relative or comparative ability and merit. In this
regard we may only refer to annexures- 8 and 9 to which our
attention was drawn by Mr. Giri. Annexure-8 is a letter written by
Joint Secretary, Water Resources Department, Govt. of Bihar to
the Secretary of Personnel and Administrative Reforms
Department, Govt. of Bihar on 15-02-2007. It refers to the
representation filed by Members of the Engineering Service
including petitioners and points out that for getting the pay scale
of Rs. 10,000/~ 15,200/- an Engineer entering into such service is
required 10 serve for minimum 20 years and thereafter he has to
wait for further eight years in view of equivalence decided by the
State of Bihar. The Tribunal has also noticed that the pay scale of
Rs. 10,000/~ 15,200/ meant for Executive Engineers may not be
appropriate because Executive Engineers as per past practice were
posted in the districts whereas Deputy Collectors in eight vears
period are posted only to shoulder responsibilities at subdivision
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the petitione
13 belong and five other services namely Bihar

Administrati
v ; ;
¢ Service, Bihar Police Service, Bihar Finance

Service, Bi ‘
o dec]arﬂ;zrt:l;:l;l;::c;: ar’ld Bihar Veterinary Service have
. rvices for which the initial pay scale
shall be same, i.e., of Rs. 8,000/- 13,500/-. We have referred to th
aforesaid materiais only to indicate that on goi b
materials on record, we are also of the vi sone frowen
) e view that the Jharkhand
High Court has properly considered the materials and remanded
the matter. The State of Bihar should alse reconsider the matter of
equivalence in view of observations and directions contained in
the judgements of the Circuit Bench of Tribunal and of the
Jharkhand High Court contained in annexures- 35 and 36.

10. Accordingly, we quash the notification relating to
equivalence dated 21-04-2001 contained in annexure-2 as well as
judgement of the Central Administrative Tribunal, Patna Bench
dated 22-12-2009 (annexure-1) and direct the State of Bihar to

reconsider the matter of equivalence in the light of all the relevant

materials and as per law within three months. The time limit

indicated above should be adhere to in its letter and spirit because

several eligible persons who may loose

nly on account of further delay. If the
also be considered

delay may adversely affect
the chance of consideration 0

petitioners are found eligible, their cases may

without delay.

The writ petition is allowed to the aforesaid extent. There

shall be no order as to costs.

(Shiva Kirti Singh, J)
Taved s, )
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Bihar Administrativeﬁvice Association”

North of Income Tax Golamber, Nehry Marg, Patna 800001
(Damiey
\

“egistration No-663/2063;
abihar.com, E-mail 1d: infoba

£
|

Website: bas

Shashank Shekhar Sinha

sal@pgmail.com

Y M e s

) Anil Kumar
President
. General Secretary ‘
Mob. No.- 9334118192 Mob. No.- 9431409463
T T T e e e e
Memo No Date
Vice President
Md. Moeezuddin To
8203951930 Hon’ble Chief Minister,
: Govt. of Bihar,Patna.
Ajay Kumar

9835737317 Sub:- Quashing of the General Administration Department, Bihar

circular n0.-4900 dated 02-04-2012 issued against the letter and
spirit of IAS (Appointment by Selection) Regulations, 1997,
Discontinuation of Promotion of Non-SCS to IAS through
appointment by Selectionand to accelerate the procedure to fill up

the large vacancy of IASby Promotion of SCS/BAS officer under
Rule 8(1) ofIAS (Recruitment) Rules 1954,

Joint Secretary
Subodh Kumar
7979919465

Gopal Sharan

8210342042 Sir
’ With reference to the above mentioned different subjects, firstly, we
Sun”?z?ns:\l:f:“ arv | Would like to draw your kind attention towards therule 8 of [AS (Recruitment)
9431085120 | Rule, 1954 whichdeals with the provision of recruitment of IAS by Promotion
or Selection for appointment to State and Joint Cadre. This rule was framed
Joint Treasurer immediately after Independence in 1954 when many states of India didn't
Mona Jha

have the sufficient number of State Civil ServiceOfficers.As a stop gap
arrangement to meet the short-fall of requisite number of directly recruited
IAS officers, provision for appointment of 1AS by selection was incorporated
in IAS (Recruitment) Rule, 1954. It is more evident from the reading of the
first line of rule 8(2) of the said rule which reads as-"The Central
Government may, in special circumstances and on the recommendation of the
State Government concerned and in consultation with the Commission and in
accordance with such regulations as the Central Government may, after
consultation with the State Governments and the Commission, Sfrom time to
time, make, recruit to the Service any person of outstanding ability and merit
serving inconnection with the affairs of the State who is not a member of the
State Civil Service or that State (but who holds a gazetted post in a substantive
capacity). ”

9430881025
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Bihar Administratiy (7
North of in. r A e semce Ass '
come Tax Golumber, Neheu Marg p. lon
{(Registration SERENO0)

Website: s No-662/2007)

‘ ) .lhih.".mm E-mail 1d-
‘Shashank Shekhar Sinha b
President -
! nil Kumar
(}encralSccretary

Mob. No.- 943 409463

Mob. No.- 933411 8192

i i Memo No , ) ——
Vice President

Md. Moeezuddin

Yate

9304951990 2.The word “may” used in the said rule itself explains the intention of law

maker explicitly that it is not mandatory and it can be used when special
Ajay Kumar circumstances ariscs. In other words , when eligible SCS officers are
9835737317

available for promotion to IAS , this provision of recruitment of IAS by
Selection should not be used.
Joint Secretary
Subodh Kumar

3.The prevailing formula of promotion to [AS officer and present cadre

7979919465 strength of IAS are as ftollows:
(a) (Total Strength of 1AS in State-Number of Training Reserve)*33.33% —
Gopal Sharan | Promotional post of 1AS (Say “x")
821 —_ e R C "
foReine (b)15% of “x Non-SCS ofticer under special circumstances and if any
Treasurer exigency arises, may be pmmOl,Cd_,t,o,[,fESi -
Sunil Kumar Tiwary Present Cadre Present Vacancy | Year of Last batch
9431085120 Status of 1AS | strength Strength inducted into IAS
in U/R 8(1)/8 (2)
Joint Treasurer Bihar through
Mona Jha I R R Promotion/Selectio
9430881025 Total Strength ,
orias | M| M
Direzt 228 NA. :
Recruitment 7 - -
| hrougl.l 104 40
Promotion SN SR - ;
Through N
Promotion 10 89 26 1989(34™ Batch)
BAS(SCS) I R b
Through _
Selection to 15 14 1996(39" Batch)
‘Non SCS P ST R |
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Bihar Administrative Serviee Association

76

North of Income Tay, Golambe

o ! r, Nehru Marg, Patna-80000;
" \egistration No-663 /2009y
. ) ) Uv‘df &VV-’“

ebsite: basablhar.com, E-mail 1d:

'Shashank Shekhar Sinha _ infobasal@gmail.com

President

Mob. No.- 9334118192

~ Anil Kumar
General Secretary

Mob. No.- 9431409463

— ——————— =
TMvmo No

Vice President
Md. Mecezuddin |
9304351990

Ajay Kumar
9835737317

Joint Secretary
Subodh Kumar
7973919465

Gopal Sharan
8210342042

Treasurer
sunil Kumar Tiwary
9431085120

Joint Treasurer
Mona Jha
9430881025

Date ...

4. This was a temporary provision which has become a regular
feature in practice in Bihar. It is very clear that at present, there is neither any
special circumstance nor there is any exigency to recruit officers through

l\ selection as the state administrative officers of outstanding merit and ability,
| having even more than 20 years of substantiveservice experienceis available in
\ good numbers for promotion to IAS in Bihar.

1\ 5. Further, no standard mechanism has been evolved or prescribed for
. adjudging the outstanding merit and ability of a Non-State Civil Service
‘ Officer for being considered and selected for appointment to the L.A.S. .
l\ Nonetheless to say that, it promotes use of discretien in the appointment
i

‘

|

which is the root cause of all kind of discrimination.

6. It is a known fact that BPSC prepares the list of successful
candidates according to highest to lowest marks scored in the competitive
examination and in general,the top rankers opt for Bihar Administrative
Service. Then how,the Non-SCS Officer, lower in the merit list published by
BPSC, becomes officer of extra ordinary and outstanding merit foi

appointment to 1AS post on the basis of selection under rule 8(2) by state o:
Bihar.

7. It is for your kind information that many states like
Haryana,Jharkhand,Uttar Pradesh and other states have discontinued the
process of the appointment of Non-SCS officer to IAS by selection in recen
years.

8. Bihar Administrative Service Association further would like to drav
your kind attention towards the spirit of statutory provision of the IAI

the qualifying minimum length of service for officers to be appointed a
IAS through Selection. It requires minimum 8 years of continuous servic

R AR B
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Bihar Administrative Service Associa@t

North of Incon,e Tax Golamber, Nehry Marg, Patna-8000C1
' {Registration NG-563/2003)
Website: basabihar.com, E-mail 1d: infoba al@gmail.com |
ghashank Shekhar Sinha pEmm . Ani
President y X Tl Secret |

General Secretary
Mob. No.- 9431409463 i

Mob. No.- 9334118192

MemoNo
Vice President
Md. Moeezuddin

9304951990

Date . {
{

e i

under the state government in any post which has been declared equivalent to
the post of Deputy Collectorin the State Civil Service. In Bihar, a resolution

Ajay Kumar was adopted by Government in 2001 underthe said rule whichmandated eight

9835737317 years of service after one promotion of Non-SCS officersas minimur.n
ﬁlength of service for eligibility under ruie 8(2). However in 2012, this
Joint Secretary | resolution has been modified against the spirit of the aforesaid rule without
Subodh Kumar | any rhymes or reason in the garb of compliance of the court order.The present
7979919465 %resolution no. 1/c dated 2.42.12 /GAD/Bihar( Photo Copy is annexed ) is
| defective in nature ,discriminatory ,biased , unconstitutional ,against the letter
Gopal Sharan i and spirit of the original provisions of the said rule. It has been designed to
8210342042 ll bestow favors on non SCS officers , hence resolution is liable to be quashed
! ab initio.
Treasurer \ . ) . )
sunil Kumar Tiwary ! 9. This leads to another point of serious and grave concern causing
9431085120 ’\ hierarchical issues as much junior Non-SCS officers getting inducted into
' 1AS much earlier in comparison to the SCS officers.It is pertinent to note
Joint Treasurer that currentlySCS officers of 1989 batch have been inducted into 1AS cadre
Mona Jha whereas at the same yearnon-SCS officers of 1996 batch got inducted to IAS
9430881025 by selection.
10. It is surprising to note that present number ofnon-SCSofficers
promoted to IAS by selection has been surprisingly saturated, while 63 posts
of IAS to be filled by promotionfrom SCS,arelying vacant despite
availability of sufficient numbers of SCS/BAS officers.
11. It is also notable that Promotiorto IPS post by selection of Non-SPS 8
officers have almost been discontinued in India . 5 ! 1
12. Therefore, in light of the above discussion Bihar Administrative 1
Service Associationdemands for the f i
|
s
il
- | _, o
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Bihar Administrative Service Associ

North of Income Tax Golamber, Nehru Marg, Pawna-£00601

(Registration No.663/2003)
Waebsite: basabihar.com, E-mailid: in

5 fobasal@gmail.com

ghashank Shekhar Sinha T ‘ Anil Kumar
esident 4 \ General Secretary

Mob. No.- 9334118192 (@) _,

Mob. No.- 9431409463

\ MemoNo

: ) Date
Vice President

Md. Moeezuddin

9304951990 (a? in‘lmediate quashing of the General Administration Department,
Biharcircular no. 4900 dated 02-04-2012,
Ko K umar (b) discontinuation of promotion of Non-SCS officer into TAS, as Ia.rge
9835737317 numbers of BAS/SCS officers are available for promotion to IAS as being
done in states like Uttar Pradesh, Haryana and other states of India,
Joint Secretary (¢) the procedure of induction of SCS officers to IAS by Promoti-on should be
Subodh Kumar expedited at once and all the vacancies should be filled at the earliest.
7979913465

i Yours faithfully
Encl:-a/a Sd/-

Gopal Sharan (Anil Kumar)
8210342042 Memo NO.- ceoveeeeniiiiiiiene, /Date- ccoovniiiiinnn.
\ CC:- Chief Secretary,Bihar/ Additional Chief Secretary, General
Treasurer | Administration Department,Govt. of Bihar, Patna for information and
.unil Kumar Tiwary | Decessary action.
9431085120 | Sd/-
(Anil Kumar)
Joint Treasurer Memo Nq.— ......... RESTTRRS R / I?ate- ...... S
Mona Jha CC:- Chairman, Un{on l?ubhc Se.rvxce Commission, Dl)aulpur House, UPSC
9430881025 Bhawan, New Delhifor information and necessary action.
Sd/-
(Anil Kumar)
Memo NO.- ceveviiiiiiniiins / Date-

CC:- Secretary, Department of Personnel and Training, Govt. of India, New
Delhifor information and necessary action.

Sd/-
(Anil Kumar)

..................

CC:—\/Secretary General, All India Federation of State/Civil Service
Association, New Delhi for information and necessary action.

(Anil Rd 20

@ Scanned with OKEN Scanner



7

P feR aver
. \ '“—’—"‘T‘q 2411
Aym—- RGO WRIE a (@EE g Prgle) R, 1997 @ siata

AR—Tg ﬂﬁm%%w‘im\m@%waﬁm&m
el srforeyon @ ey # |

T B, (Fe @ie), Il gIRI alov0 ww—221/01 @
WY 9TE STOTeR, UeRl g1 0SwIosIodlo Heai—10616,/2010
e e § R Rnriy e em-2178 fRAie 21.04.2001 B
Preva Rl W & anels A Qe [l dwed B = g R W e
fpan SITen Ri—

1 waa T @) wfsw—1 @ fadha o H sifda-

Rer g Jar, RER oRel dar v 157 et el A
ar] TS sl @ wani @ 10,000~ 15,200/ AN & IJITHI qUT ITaN
aamaaqﬁmmwfﬁm&ﬁfhaﬁaawa@?ﬁﬁ%@é@
ﬁéﬂﬂmrﬁwﬂaﬁﬂwﬁmmﬁw@mwﬁgﬁﬁ)ﬁﬁm 1997
o) eRI—a B Sewart e R var @ SowHTE! @ wHwel wva faar
mqum-na-mmmﬁqﬂqawﬁm—ﬁ*%mw#mﬁqﬂwwﬁ?ﬂaﬂ

HH--R— mnmaﬁaﬁﬁmvﬁﬁmﬁwmsﬂﬁﬁw
@ :ﬂr*vrlia ey srerraEfe WA i waE R g @m @ e &= ¥ of
el B
D AT U
R gn dar, RAER Rel AT 7 TSI weEfYes dar | =
ap (ST Qarell d Hadl @ 8.000--13,500,/—%a3 BT YRIE ATTATT
(@ AeEE 20 43, %[0 15,600— 39,100--II§ Y0—/0 5,400,/ —) T=AT
SR A A @ TEl B R weifEE wan (@aE g i) faffem,
1997 &) enxI—4 @ SEETd I RTiAe A1 D STHHATE D UKT B AHDE
-qrﬁm%mmm*ﬂﬁﬁﬂmaﬁrm qd g YTEER ATEATE aret Tal aY
@ AeTaR et ¥ OIS T WY Tl B B YU & SEIRGRSIPEAN]
¢ ¢ faffrem @ srae ARdR sremrifven dar # wE g e @9 W ﬁmﬂ
g1 77 ar e B |
o e o crcmIferen STE 9 T I SR |

B s

@ Scanned with OKEN Scanner



s
i
9

,’?
)
Y
d
3

ST : 1/@0-1019/2011 (@3—1)-moﬁo_. v /9T, R

- mﬁﬂﬁmémﬁmﬁﬁﬁm faeR. wemr @) <iwea o o)
wmmﬁwﬁm;’ro%wumuaa% :

m:1,/¥%0—1019/2011 (@e—1)—wmono— 49 go /ﬁavﬂ,ﬁ-a-ia;:'z-a 12.

TRfER—<rTe # gam wfig e F W R
e Rer srgee /aaw T TR N TS argae,
e ey e s R S e sarferRa s
LT ¥E Ineeas wRaTs v A

EYEHR & HYvs |l

it e AR i S At

G Scanned with OKEN Scanner



sh.shank Shekhay. Sinha
President

“Mob. No.- 9334118192

Webslw bm’:

—
—

ice President
4. Mocezuddin
1304951990

Yjay Kumar
835737317

int Secretary
bodh Kumar
379519465

pal Sharan
10342042

Treasurer
Cumar Tiwary
31085120

t Treasurer
fona Jha
30881025

Memo No . 44.

To,

The Addmonal Chxef Secretary

General Admmxstranon Departniént
Govemment of Bxhar, Patna i

e L T

Sub: Pra) eﬂcﬁGo?;;;ﬁfmendmg‘fur promotx
SCS ofﬁ;‘é’{:\m«‘_ byl

of IAS (Recjtil

Selection Wg‘“r .

cn‘cumst.mq m 3

Non-SCS offige tS I‘S g 5;

and Abllli }%ﬂ

servicey are %11- ylc&'?ﬁgromon

-. ...,.,..w--ﬂ""/
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£IAS (Rec FUneNt): Rules, 1954
o may, inspaciait et
of "the g :

-the - §tqy

fIAS

Regulatlon4o

% is of outstanding merit and ability and R

~+ holds a Gazetted post in a substantive capacity and . .- e

“ =« has cempleted not less than eight Yea'IST.‘5f‘:=congiggpgfff;f?sgvme{‘: .

-+ under the State Government on the I day of January of the yea S

- which his case is being considered on any post which has
~declared equivalent to the post of Deputy Collector ift State ¢

“Service. Bs e e

It imay kindly-be noted that Rule 4 (1) (9) of
Rules; ] 954 has émphasized the words Inspecial ¢

e word ‘In special circumstances’.

nt, and eyen.the Central Goyernm

2L




! s ﬂe(:ésg
< promotion of]Ag,
The‘specxa[ c kit

as hard]y ever
_._iﬁ\nowat:ays quite large number candxdates from differen ‘pecmhzed,ﬂ?" |
 discipline like Finance, Dugmeermg, Medical Science,Law and
Maqagement are recruited both to the: SCS.and AIS but strangelv
 their: specialized knowleﬂge is not. bemg effecrtweiy utthz:ed to the '
pubhc 2o0d. ;
“As per mformatxon avalidbie wnh the Assocxation the . State«__»
Govemment takes: demsmm to recommend for ﬁihng up. crucial posts.

f‘rom (:he Non-SCS ofﬁcers &mshmg aside the: requirement to fill up
such posts by seasoned SCS officers only. to accommodate the Non-i
SCS ofﬁcers havmg no: outstandmg merit or ahxhty, and without even,
recordm the reasons as to what. spec:al case, spcctal_cxrcumstances and‘

’Ceht'ral Govemment whﬂe acceptmg such propdsals ﬁom the State
Govemmen“" fdoes not. sa’asfy 1tself as to. the condmon precedent of a

(} Scanned with OKEN Scanner



L@ ciroular no.4on.
:‘ ffﬁu emmgﬁiq?oo Gated po.
' comparabl 'lss'“‘)lhtiv'e‘;-‘i p
b € in impgpis . oF
Eby .c!ﬂsstlﬂ-bmce;s?x"-‘ﬁnc g
. Most surprisine)y m

C. Yo pe
_QfQ,{ rss’p‘.”m
"N g y; N Lk 3y ok 2 d
rOg POsts bage,

m A

* aré considereq gy, POMOtion Reg . 1ot 10 ma
eI of  abgye oo ONON Wheregg g

The fOHOWIHg gr{}unds o
f foll TS ‘;»S?:S,Ufﬁcleml

Y. just

4

ing Non-SCS offc
appears to be no |
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(iv)

to select Non.§

CS Orr e (o
of outstanding abilit '\c:“'gf _'AS, es
years are availallg i p00d ‘ru. hayj

- ‘8
Pecially whiwe - (
g seryicp of o oAMcers

available under promiqp qm;mw,u COMparison (g tng v

nature. In pra
such Non-SC
and obv

0 he vacaney

entral G  Rules, the worg ‘may’ has
3 R ¢ ' May, in & special
e i mmendation - of the  grage

S 4 1L serving in connection with the
affairs of the State, why ; : | e
. OIS 7
Service of the Statc not @ member of the State Civil

ctice, State Government goes for the selection of
1-5CS officers mechanically taking the Regulation
lously for some no-transparent and inexplicable

t
t
I
|3
H
E
; :
]
i
b
¥
£
E

reasons and that, too,

than 20 ye

when the officers of SCS having more

ars of service and outstanding merit and ability are

available for promotion in good number.

(iii) Under the provision of Rule 9 (1) of IAS (Recruitment)
Rules, 1954, the State Government in consultation with Central
Government may appoint Non-SCS officers to IAS up to 15% of
the promotion posts (33.1/3%), meaning thereby that the
promotional avenues of SCS officers are further shrunk to
that extent whereas the SCS officers ae gripped with the problems
of acute stagnation, it is pertinent to mention thatin a the State,
the only promotional avenue available to SCS officers is. a
promotion to IAS, whereas the Non-SCS officers are promoted to

the post of Additioqal;Dirgqtor/(_)qmmigsignggin. some cases. -
The State Public Service Commission holds a combined

‘competitive examination for recruitment to the State Civil Service

and other Allied Services. The.persous of outstanding. merit
" and ability are usuaily recruited fo the State Civil Sew;u‘:e,:_.;jv_{
Wheteas, persons ofcomparalily o rivand lese ailty

e

are recruited to other Allied:Serv ices: fthe»State Under he’
. Selcetion Regulation, the persons of lesser ability and inferior.

kit
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merit bclonging
sho'\‘vs J:u rc}c:am t ve Mangg i ,
earlicr than the § oraged o get int g
because of the r'cicl:sso: mig%ﬁ%f'og utﬁnding agllityn::d‘;g:{f?zgﬁg |
chulationsy lhOUgh the quang’eﬂtgs\vhetm' e 'E'!’Oﬁ'i Oﬁqn,
officers are considered in the ‘i_o‘"f’gﬁ'".\pm"d: Is cight yeats, SC8
and most of the §Cg 'oﬂice;&'%fic??’t*!qnfz.ow’-ml‘.’“,'“ of seniority -
with more than twenty yisiod set.lt.ﬁtandl‘ng‘ merit and ability and
see .o 7 CAIS 01 service exp , :
- Waiting queue, In Bihar, Non-Sc§ offi £ 1605 botadlon T L2000
- been appointed to the 1Ag under Sej ,;,c:rs,q 70 baltpes nave
SCS offices of exceptional. merit o :c lon Regulations whereas
.batch are waiting for propinti rit and proven efficiency of 1990,
“the blatant violation s;otn}::}lop; S_u;:h o Yo only;speaks; o
Snatural justics. principles. of equality, fairness agd
)The State Government -has failed to declare posts of Non-SCS
quivalent to the post of Deputy Collector in SCS in terms of Taw
laid down by Hon’ble Apex Court in T. Sham Bhat case. :
() Rule 8 (2) of IAS (Recruitment), 1954 was a stop-gap
- arrangement but over the yeats, the State Government bas been
. found to have been invoking this provision as a matter of right to
~favour only their chosen few, may be his/her relatives or friends.
Suffice it say, this provision only breeds nepotism and manifest
_ favouritism to the Non-SCS officers of lesser ability, merit and.
- junior in comparison to SCSofficers of outstanding. abilities;,
~higher merit, seniority and having rich and varied experiences in
~ administrative and developmental fields. B
vii) . This provision also ‘promotes unfair practices. The.
-andidates seeking entry-fhrough this channel, approach different
horities at different levels; to: get into: IAS, while'not being: -

—

B e
e D it B DY i R

L } ;a,i'l‘tii‘:di;ii 3 R -0 R 2 ESE A S - I
- “officers of outstanding merit and ability but by using invisible

“These selection Regulafion which is generally called ‘back

11,

nted |
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process of cleansing the adminissin 2
m and favourit:
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